AOQ 40 (Rev, 12409) Summons in a Civil Action

UNITED STATES DisTRICT COURT

for the

Eastern District of New York

Verizon New York In¢. and Long Island Lighting —_ 0 )—\ ; ;
Company d/b/a LIPA

Plaintiff S S SR - . .
;\%y%gl\cnen No.

v,
The Village of Westhampton Beach, The Village of
Quogue and The Town of Southampton

St e et i S e

Defendant

SUMMONS IN A CIVIL ACTION

Y
The Village of Westhampton Beach ' ;q FPT 3
185 Mill Road

Westhampton Beach, NY 11978

To: (Defendant’s nume and address)

TOMLINSON. M.J.

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you recejved it) — or 60 days if you
are the Uniled States or a United States agency, or an officer or employee of the United States described in Fed, R, Civ.
P12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 172
the Federal Rules of Civil Procedure. The a

of
nswer or motion must be served on the plaintiff or plaimiff's attorney,
hose ¢ and addres :
HORE e Ang address are: e bevoise & Plimplon LLP, 919 Third Ave., New York, NY 10022, Att: Michael
E. Wiles
Morgan Lewis & Bockius LLP, 101 Park Avenue, New York, NY 10178, Attn- Kelly
A Maore
If you fail to respond, judgment by defauk will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court,

Date: _ 01/18/2011
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AL 30 (Rev. $2/09) Suminens in a Civi! Achion (Page 2)

Civil Action No,

PROOF OF SERVICE
(This section should not be Siled with the conrt uniess required by Fed. R. Civ, P. 4 (, i)
This summons for fmame of individuat and title, if any)
was recetved by me on e .
O I'personally served the summons on the individual a {place)
0N fdatey Lor
— e

» 8 person of suitable age and diseretion who resides there,
S - e

i I served the SUMMONS ON trane of incivictuel)

. who is
e
designated by law 1o accept service of process on behalf of {nave of organizaiion)
On (dpre)  or

3 1 returned the summons unexecuied because Dor

3 Other specify)-

My fees are § for travel and § for services, for a tota of § 0.00

I declare under penalty of perjury that this information is frue.
Dhate: o e e - e

Server s signature
T _Pﬂ.ﬂﬂf(f Tame a;c:a";‘r}—!; T

e
Server s addresy

Additional information regarding attempted servige, etc:
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I CHECK IF THIS 1S A CLASS ACTION
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DEMAND S

CHECK YES only if demanded 1m complaini
JURY DEMAND:

0 Yes M Ny

VHI. RELATED CASE(S)

15¢¢ Instructons):

IF ANY JUDGE - Wexler/Boyle DOCKET NUMBER CV 11-0213
LA TE ‘Nhh.p\TUﬂE p/.-\TIDRNEY OF RECORD
L . - /,“ o R J’_‘f
y . '7 - -
FOROFFICE TRE ONLY
RECETFI ¥ AMOLNT APPLYING IFp RIDGE MAG JUDGE
—_— —_— —_—




VRBITRATION CERTIFICATION

Il ... _-vcouusel for ) o _ ko hereby certity pursuant © the Locud
Athitration Rule 83,010 hat to the best oty knowledge and belie! the dumagtes recoverable 1 the above captioned civil setion exceed the
san of BESO.D00 exclosive of interest and costs, X oo Mebief other than monetacy damages is sought,

DISCLOSURE STATEMENT - FEDERAL RULES CIVIL PROCEDURE 7.1

Klentily any parent corporation und any publicly hekd corporation that owns 10" ur more ar its stocks:
Verizon Communications, Inc., Long Island Power Authority
RELATED CASE STATEMENT (SECTION VIID

Ml eases that are arguably related hursuant te Division of Business Rude 58.3.1 should be lsted in Section VIIT on the front of this
form. Rule 50.3.5 (2} provides that “A civil case is “refated™ to another eivil case for purposes of this guideline when, because of
ihe similarity of facts and legai issues ur Because the cases arise from the same transaclions or events. a substantinl saving of judicial
resources is likely to result from assigning both cases w the same fudge and magistrate judpe,”

NY-E DIVISION OF ISINESS RULE 50.10d)¢2)

.y s the civil action being filed in the Eastern District removed from a New York State Court located in Massay or Sultolk
County: NO

23 I you mnswered “no” ghove:

1) Iid the events or omissions wiving rise 1o the cluim or claims, or a substanuai pan thereof, ceeur in MNassau or Suffolk

b) Did the events of omissions giving rise to the claim or claims, or a substantial part thereof, occur in the Eastern
District? Y_Qi

I your answer (o question 2 (b} is “No.” does the defendant (or a majority of the defendants, if there | more than one) reside in Nassan or
sultolk County, o1, in an interpleader action, does the claimant {or a majority of the claimants, if there is mere than onre}reside in Nassau

or Saffolk County?.

{Nate: A corporntion shall he considered a resident of the County in which it has the most significant contacts).

BAR ADMISSION

Fam currently admitted in the Eastern District of New York and curremly a member in gond standing of the bar of this court.

Yes ,,.___H- No__ D‘”,_

Are you currently the subject of any disciphinary action {s) in this or arty other state or federal count?
Yes _ (M yes, please explain) No

— T T T —— — —

Please provide your E-MAIL address and bar code below. Your bar code consists of the initials of your first and last name and the last four
digits of your social security pumber or any other four digit number registered by the attorney with the Clerk of Court. {"This information must

be provided pursuant to local rule | 1.1{b} of the civil rules).

Attorney Bar Code: 7MW0962

E-MAIL Address: MeWiles@debevoise.com

Electramic fiting procedures were adopted by the Court in Adminisirative Order No. 97-12, “In re: Electrenic Fiking Procedures (ECF)."
Electronic filing became tandatory in Administrative Order 2004-08. “In re- Electronic Case Filing.” Electronic service ot all papers is now

routine.

1 certify the accuracy of al] information provided above.
.o ) ;
f .

. . T pe . R
Signature: T = R

- Pt




Michacel E. Wiles
DEBEVOISE & PLIMPTON LLP
219 Third Avenue
New York, NY 10022
(212} 909-6000
Attorneys for Verizon New York inc

ergorany

Ronald J. Tenpas JAN 13 2011 =

Kelly A. Moore e e e
MORGAN, LEWIS & BOCKIUS LLP R RV S
101 Park Avenue
New York, NY 10178
(212) 309-6000

Attorneys for Long Island Li ghting Company d/b/a/ LIPA4

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

VERIZON NEW YORK INC. and LONG ISLAND
LIGHTING COMPANY d/b/a LIPA, !

SEYBERT 4

Plaintiffs,

- TOMLINSON M.

THE VILLAGE OF WESTHAMPTON BEACH,

THE VILLAGE OF QUOGUE and THE TOWN .

QOF SOUTHA]\IIPTON, '
Defendants, l

DISCLOSURE STATEMENT PURSUANT TO FED. R. CIV. P. 7.1

Pursuant 10 Federal Rule of Civi) Procedure 7.1 and 10 enable District Judges and
Magistrate Judges of this Court 1o evaluate possible disqualification or recusal , the undersigned
counsel certifies:

l. Plaintiff Verizon New York Inc. is a private non-governmental party. Its
torporate parent, a publicly held corporation, is Verizon Communications, Inc., which owns the

following subsidiaries having securities in the hands of the public:



Verizon Delaware LLC [formerly known as “Verizon Delaware Inc.”, “Bell Atiantic -
Delaware, Inc. * and “The Diamond State Telephone Company”]

Verizon Maryland Inc. | formerly known as “Bel) Atlantic - Maryland, Inc.” and “The
Chesapeake and Potomac Telephone Company of Maryland”}

Verizon New Jersey Inc. [formerly known as “Bel} Atlantic - New Jersey, Inc.” and
“New Jersey Bell Telephone Company”|

Verizon Pennsylvania Inc. [formerly known as “Bell Atlantic - Pennsylvania, Inc.” and
“The Bell Telephone Company of Pennsylvania™]

Verizon Virginia Inc. [formerly known as “Bell Atlantic - Virginia, Inc.” and “The
Chesapeake and Potomac Telephone Company of V irginia”}

Verizon New York Inc. [formerly known as “New York Telephone Company™)

Verizon New England Inc. [formerly known as “New England Telephone and
Telegraph Company”]

Verizon California Inc. [former) y known as “GTE California Incorporated”]

Verizon Florida LLC [formerly known as “Verizon Florida Inc.” and “GTE Florida
Incorporated™)

NYNEX Corporation

GTE Corporation

GTE Southwest Incorporated (dba Verizon Southwest)

Celleo Partnership (dba Verizon Wireless)

Verizon also owns non-controlling minority interests in various companies that have
publicly held securities.

2. Plaintiff Long Istand Lighting Company d/b/a LIPA (“LIPA”) is a corporation
organized under the laws of the State of New York with its principle office at 333 Earle
Ovington Bivd., Uniondale, NY 115]0. LIPA is a wholly-owned subsidiary of the Long Island
Power Authority, a corporate municipal instrumentality of the Slate of New York and a body

corporate and politic and a political subdivision of the State of New York.



Michael E. Wiles

DEBEVOISE & PLIMPTON LLP . .

919 Third Avenue F iLk_b

New York, NY 10022 i .

Attorneys for Verizon New York Inc.
Ronald 1. Tenpas 7 REYN OFHIOE
Kelly A. Moore
MORGAN, LEWIS & BOCKIUS LLP
101 Park Avenue
New York, NY 10178
(212) 309-6000
Attorneys for Long Island Lighting Company d/b/a/ LIPA

UNITED STATES DISTRICT COURT
EASTEERN DISTRICT OF NEW YORK

VERIZON NEW YORK INC. and LONG ISLAND

LIGHTING COMPANY d/b/a LIPA, cv 1 1 - 025 2

Plainnffs,
-against-

COMPLAINT
THE VILLAGE OF WESTHAMPTON BEACH, SEYBERT a
THE VILLAGE OF QUOGUE and THE TOWN

OF SOUTHAMPTON, TOMUNSON, M.J.

Defendants.

Plaintiffs Verizon New York Inc. (“Verizon New York”) and Long Island Lighting
Company d/b/a LIPA (“LIPA"), by their undersigned attomeys, for their Complatint herein,
allege as follows;

Introduction and Nature of the Action

1. This is an action for a declaratory judgment and injunctive rehief. Verizon New
York and LIPA own and operate utility poles located in the Town of Southampton, inchuding in
The Village of Westhampton Beach and the Village of Quogue. The East End Eruv Association

(“EEEA™) and 3ts members have asked Verizon New York and LIPA to allow the EEEA 10



Michael E. Wiles
DEBEVOISE & PLIMPTON LLP
919 Third Avenue
New York, NY 10022
(212) 909-6000
Attorneys for Verizon New York Inc.

Ronald J. Tenpas
Kelly A Moore
MORGAN, LEWIS & BOCKIUS LLP
101 Park Avenue
New York. NY 10178
(212) 309-6000
Attorneys for Long Island Lighting Company d/b/a/ LIPA

UNITED STATES DISTRICT COURT

VERIZON NEW YORK INC. and LONG ISLAND
LIGHTING COMPANY d/b/a LIPA,

Plaintiffs,
COMPLAINT

-agamst-

THE VILLAGE OF WESTHAMPTON BEACH,
THE VILLAGE OF QUOGUE and THE TOWN
OF SOUTHAMPTON.

Defendants.

Plaintiffs Verizon New Yotk Inc. (“Verizon New York™) and Long Island Lighting
Company d/b/a LIPA ("LIPA™), by their undersi gned attorneys, for their Complaint herein,
allege as follows:

Introduction and Nature of the Action

1. This is an action for a declaratory judgment and injunctive relief. Verizon New
York and LIPA own and operate utility poles located in the Town of Southampton, including in
The Village of Westhampton Beach and the Village of Quogue. The East End Eruv Association

(“EEEA™) and its members have asked Verizon New York and LIPA to allow the EEEA to



attach “lechis” to their utility poles in order to create an eruv (the “Eruv”). Aneruvisa
demarcated area that enables members of the Jewish faith with certain religious beliefs to carry
or push objects within that area on the Sabbath and on Yom Kippur.

2. Lechis are wooden or plastic strips that do not interfere with the use or operation
of utility poles; they have been installed in many locations throughout the country, including on
Long Island, and they raise no health or safety concems. Verizon New York and LIPA, who
own the utility poles, are willing to allow the instatlation of such lechis 10 establish the Eruv and
have entered into written agreements with the EEEA to that effect. However, Defendants the
Town of Southampton, the Village of Westhampton and the Village of Quogue (collectively, the
“Defendants™) have contended that the attachment of lechis to utility poles either is not permitted
at all or requires Defendants’ prior approval pursuant to local laws that regulate the display of
“signs™ or that restrict intrusions upon public rights of way. Representatives of Defendants have
stated publicly that they will not permit the Eruv to be established, that the installation of lechis
would violate various local laws, and have threatened to impose fines and/or to take other legal
action against Verizon New York and LIPA if they permit the installation of lechis.

3. The EEEA contends (and has provided photographs suggesting) that the local
laws invoked by Defendants have not been consistently applied and that other attachments to
utility poles and other intrusions over public rights of way have been permitted in the
Defendants’ jurisdictions. The EEEA contends that under the circumstances the free exercise
clause of the First Amendment to the United States Constitution, and federal statute, do not
permit the cited local laws to be invoked by Defendants to bar the installation of lechis. The
EEEA also contends that the cited local laws do not apply to the installation of lechis. As a

result, the EEEA has asked Verizon New York and LIPA to pernmt the installation of lechis in



accordance with their contracts. The EEEA has also threatened legal action to enforce its
contracts.

4, Defendants’ actions affect Verizon New York and LIPA because they threaten to
subject Verizon New York and LIPA to fines and other potential legal actions and to prevent
Verizon New York and LIPA from fulfilling their agreements with EEEA. Verizon New York
and LIPA therefore seek a declaration that they may permit lechis to be installed on their utility
poles without incurring any fines or other legal sanctions and without any liability to the
Defendants. Verizon New York and LIPA also ask that the Court enjoin the Defendants from
interfering in any way with, or otherwise restricting or attempting to restrict, the installation of
such lechis, and that the Court grant such other and further relief as may be just and proper.

JURISDICTION AND VENUE

b This action arises in part under the Constitution and laws of the United States.
This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1331 and 28 US.C. § 1367

6. This Court has personal jurisdiction over each Defendant because each Defendant
1s located in this district.

7. Venue 1s proper in this district pursuant to 28 U.S.C. § 1391(b), because all of the
defendants are located or reside in this district and because the actions by Defendants giving rise
to the claims occurred in this district.

THE PARTIES

8 Plaintff Verizon New York is a corporation organized under the laws of the State
of New York with its principle office at 140 West Street, New York, NY 10007. Verizon New
Yotk 1s a subsidiary of Verizon Communications Inc. Verizon New York provides

telecommunications services in New York State, including Long Island.



9. Plantiff LIPA is a corporation organized under the laws of the State of New York
and a wholly-owned subsidiary of the Long Island Power Authority. LIPA has its principle
office at 333 Earle Ovington Blvd., Uniondale, NY 11510. LIPA owns and operates the electric
transmisston and distribution systems on Long Island and provides electric service to
approximately 1.1 million customers on Long Island and the Rockaway Peninsula.

10.  Defendant Village of Westhampton Beach (“Westhampton Beach™) is an
incorporated village in Suffolk County, New York.

11 Defendant Village of Quogue (“Quogue™) is an incorporated village in Suffolk
County, New York.

12. Defendant Town of Southampton (“Southampton™) is a town in Suffolk County,

"New York.
FACTUAL ALLEGATIONS
L Verizon New York’s and LIPA’s Agreements to Permit Attachments of Lechis
13, An eruv, under Jewish law, 1s a demarcated area. The demarcation of an eruv

boundary is created, in part, by using telephone or utility poles and wires and attaching small
wooden or plastic strips (“lechis”) to the sides of the poles. The demarcation of an eruv allows
Jews with certain religious beliefs to carry objects (purses, wallets and other items) or to push
objects (wheelchairs, baby strollers, and other items) within the demarcated area on the Sabbath
and Yom Kippur.

14, The demarcation of an eruv accommodates the religious beliefs of certain Jewish
residents and visitors to an area and facilitates the exercise of their religious beliefs. Eruvs have
been established in many areas in New York State (including Huntington, Stony Brook and

elsewhere) and other areas throughout the country.



15. In 2010, the EEEA approached Verizon New York and LIPA and requested
permission 1o affix lechis to Verizon New York’s and LIPA’s poles in order to complete the
Eruv, which would fall within certain portions of the Defendants’ boundaries. The lechis
proposed to be used in the demarcation of the Eruv are smooth, sanded, soft wood or plastic
strips that are no larger than 17 x 4” x 407 and that would be affixed to selected utility poles with
the 40™ dimension running vertically along the pole and attached flush against the pole.

6. Verizon New York and LIPA have determined that the installation of lechis does
not interfere with the use or operation of utility poles. Verizon New York and LIPA are willing
to permit the installation of such lechis in accordance with the agreements they have executed
with the EEEA. This 1s in keeping with their practice in other areas and in other cases in which
sirmilar permissions have been sought.

17. In or about May 2010, Verizon New York entered into an Erav-Lechi Stave
Agreement with EEEA, a true and correct copy of which is attached hereto as Exhibit A (the
“Venzon Agreement”). Pursuant to the Verizon Agreement, Verizon New York agreed to allow
EEEA to affix lechis to Verizon New York’s poles to complete the Eruv, subject to any permits
or authorizations required by State or City laws and regulations.

18. On or about July 27, 2010, EEEA and LIPA entered into a License Agreement, a
true and correct copy of which is attached hereto as Exhibit B (the “LIPA Agreement™).
Pursuant to the LIPA Agreement, LIPA agreed to allow EEEA to affix lechis to LIPA’s poles to
complete the Eruv subject to the terms and conditions thereof, including the EEEA’s compliance

with all apphicable laws, rules and regulations of governmental authorities,



IL Defendants’ Oppaosition

19 The EEEA’s efforts to establish the Eruv have been the subject of intense local
debate and opposition. Those efforts have prompted the formation of opposition groups, such as
the Jewish People Opposed to the Eruv and the Alliance for Separation of Church and State in
the Greater Westhampton Area, and have generated significant press coverage. Some opponents
of the Eruv have expressed a desire to avoid an influx of Orthodox Jewish people into the
affected area, including citing fears that the Eruv will lead to the creation of an Orthodox Jewish
enclave, that property values will decline, or that the “character” of the communities will be
disturbed.

20. Defendants, through their various official representatives, have reacted to the
intense opposition from local residents by making public commitments to oppose the creation of
the Eruv and by invoking local ordinances in an effort to accomplish that goal. This has included
threatening to impose fines and other legal sanctions against Verizon New York and LIPA if
they permit the installation of lechis.

A. Westhampton Beach

21 In 2008, Westhampton Beach Building Inspector Paul Houlihan was quoted in
local press sources as acknowledging that local ordinances do not prohibit the attachment of

Jechis to utility poles. See Jessica DiNapoli, Tenafly Eruv Battle Resonates in Westhampton

Beach. The Southampton Press. August 18, 2008 (stating that “there is no sign ordinance special
1o the telephone poles,™ and that, in any event, the lechis would not qualify as signs for purposes
of the local laws) attached hereto as Exhibit C.

22, Nevertheless, the trustees of Westhampton Beach sent a letter dated May 18, 2009

io Verizon New York counsel William Balcerski, referring to the potential establishment of the



Eruv and contending that the local sign laws required the prior approval of Westhampton Beach
before lechis could be attached to utility poles in the Village. The letter referred to the
Westhampton Beach sign law. and stated:

It’s the Board’s understanding that Verizon has again been discussing with
the Hampton Synagogue an agreement that would result in attachments to
utility poles owned by Verizon and/or the Long Island Power Authority
located within Village limits in order to create an “eruv” under Jewish law.
The Board further understands Verizon’s position to be that it will not
execute the proposed agreement, and will not take or permit any action with
respect to utility pole attachments, unless and until the Village approves the
attachments.

Westhampton Beach Letter. attached hereto as Exhibit D.
23 Mayor Teller of Westhampton Beach has publicly announced that he is opposed

io the establishment of the Eruv. Will James, Debate over Jewish religious boundary begins to

heat up, The Southampton Press, September 29, 2010, attached hereto as Exhibit E (noting that
“[a]ll five members of the Westhampton Village Board, including Mr. Teller, said they will
oppose an eruv if an application is ever presented to them”™). More recently, Mayor Teller has
confirmed that “he would abide by the wishes of his constituents and oppose the Eruv.” Jennifer

Barrios, Nonprofit Gets Preliminary Oks For Hamptons Eruv, Newsday, October 31, 2010,

attached hereto as Exhibit F.
24, Members of the Board of Trustees of Westhampton Beach have also announced
their opposition to the establishment of the Eruv. More particularly:
{(a) In June 2010, Trustee Birk stated that her position with respect to the Eruv
had not changed and that she continues to oppose it. Hallie D. Martin, Toni-Jo Birk

Seeks Third Term in Westhampton Beach, The Southampton Press, June 16, 2010,

attached as Exhibit G.






B. Quogue

of-way. Thus, any attachment of 4 non-utility device o any utility pole
located in the rj ght-of-way would be prohibited.

Quogue Letter, attached hereto 45 Exhibit K

28 By email dated September 17,2010, Mr Balcerskj informed EEEA that, because

any attachments tq jig poles in thoge tommunities umi| the Communities’ opposition was
resolved.
29, Subsequemly, EEEA provided Verizon New York with an opinion by s counsel.

Weil, Gotshg) & Manges (“Weil”); to the effect tha; 1o Quogue ryle or ordinance applied to the

Among other things, the EEEA provided photographs Suggesting that |pcg) officials have
permitted signg ang other objects to he placed on utility poles throughout Quogue.
30 Thereaﬂer: by letter dateg October 26, 2010, addressed 1o 1he Mayor of Quogue

and copied (o other parties (including Westhampion Beach), Verizon New York affirmed that



Verizon New York had no objection to the attachment of lechis to Verizon New York’s poles,
and mvited a response 1o the opinion letter received from Weil (a copy of which was enclosed
with the October 26 letter). Verizon New York later agreed to withhold action to give Quogue
time to retain counsel and to provide a response.

31 By letter dated November 22, 2010, the Village of Quogue provided Verizon New
York and LIPA with a memorandum prepared by Village Attomey Richard DePetris and Special
Counsel Marci Hamilton. The memorandum expressed the opinion that “permission from the
Village Board of Trustees is required for the attachment of lechis to utility poles located on
Village streets for the purpose of establishing an eruv.” November 19, 2010 Memorandum from
Marci Hamilton and Richard DePetris (“Counsel’s Memo™) at 4, attached hereto as Exhibit M.

32. By letter dated December 17, 2010, a copy of which is attached as Exhibit N,
Mayor Sartorius informed Verizon New York and LIPA that “there are laws that we believe
clearly prohtbit the attachment of lechis to utility poles without the Village’s permission, and we
will enforce them against Verizon and LIPA as the owners of the poles. The Village’s ordinance
provides for fines of $1.000 per day and other penalties.”

33. Thus, the Village of Quogue has made clear that it opposes the installation of
fechis, and takes the position that it would reject, any application to install such lechis to create
the Eruv in the Village of Quogue.

34, Venzon New York and LIPA have been informed by the EEEA (and the EEEA
has provided photographs suggesting) that there are other objects placed on utility poles in
Quogue that apparently have not been subject to enforcement under the Quogue law that

allegedly bars such objects as encroachments upon public rights of way.
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C. Southampton
35. Southampton Town Attorney Michael C. Sordi wrote a Jefter 10 Mr. Balcerski
dated November 16, 2010, copying LIPA counsel Michele Pincus, Mayor Sartorius, Mayor
Teller, and EEEA, advising each such person of Southampton’s position that the proposed Eruv
would be “in contravention” of local sign laws. See Leter, attached hereto as Exhibit O. Citing
§ 330-203(B) of the Code of the Town of Southampton prohibiting the placement of signs
throughout the town, the letter contended:
Basefd] upon the definitions of our sign law, and based upon the specification
you provided to us with your letter, I am compelled to conclude that the
Jechis constitute a “sign” within the meaning and intendment of our Statute.
Accordingly, the same are prohibited.
Sordi Letter at 2.
36. In response, EEEA provided Verizon New York and LIPA with a letter from
Weil. explaining that affixing lechis to poles as part of the construction of the Eruv presents no
violation of the sign law or any other provision of the Code of the Town of Southampton.
Novernber 18, 2010 Letter from Robert Sugarman to EEEA, attached hereto as Exhibit P. By
email dated November 30, 2010. Mr. Sordi acknowledged receipt of a copy of the letter that
Verizon New York had forwarded and asked for a statement of Verizon New York's intentions,
but did not change the position asserted by Southampton as to the application of the sign law.
37. Verizon New York and LIPA have been informed by ihe EEEA (and the EEEA
has provided photographs suggesting) that other signs and objects on utility poles n

Southampton apparently have not been subject 1o enforcement under the Southampton sign law

that allegedly bars such objects.
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1.  Plaintiffs’ Dilemma

38. Defendants’ threats and actions have created a situation in which the obhigations
and rights of Verizon New York and LIPA are uncertain and the resolution of which tums; in
part, on significant questions of federal constitutional and statutory law.

39 Lechis do not interfere with the operation of utility poles. Verizon New York and
LIPA have permitted the attachment of lechis in other areas in Long Island and are fully willing
to permit their installation here. Verizon New York and LIPA have entered ito contracts that
would permit the lechis to be installed, subject only to the satisfaction of any legitimate laws or
regulations relating to the installation of such lechis and certain other conditions which EEEA
has satisfied.

40 Defendants have threatened to impose fines and/or to pursue other legal remedies
and actions in the event that Verizon New York and LIPA permit the installation of techis on
their utility poles. On the other hand. Verizon New York and LIPA face potential Liability to the
EEEA. and action by the EEEA, if they do not permit the lechis to be installed on their respective
poles.

4] No matter which party or parties are right, Verizon New York and LIPA require
clarification of the applicability and enforceability of the cited local laws and of Verizon New
vork's and LIPA’s associated nghis and obligations.

FIRST CLAIM FOR RELIEF

a2 Plaintiffs repeat and reallege each and every allegation of paragraphs 1 through
41, inclusive, as though fully set forth herein.
43 Verizon New York and LIPA ar¢ contractually obligated to permit the installation

of lechis, provided such installations conform with valid local laws and regulations.
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44, Without the Eruv, Orthodox Jews in the relevant municipalities are limited in
therr religious observance because they cannot carry objects, or push baby carriages, strollers or
wheelchairs to synagogue on the Sabbath and Yom Kippur. Such Orthodox Jews would not have
this difficulty were the lechis installed and the Eruv established.

45, Venzon New York and LIPA are not aware of any aesthetic, safety, traffic, fiscal,
or other problem that that would be caused by the attachment of lechis to utility poles in
Westhampton Beach, Quogue, and Southampton, and are not aware of any compelling
governmental interest sufficient to restrict the attachment of such lechis.

46 The EEEA has made clear that it believes the local laws are being invoked in a
manner that violates the right to free exercise of religion under the First Amendment.
Defendants have made clear that they intend to enforce the cited local laws and to proceed
against Verizon New York and LIPA should lechis be installed.

47.  Without a deéclaration as to the applicability and enforceability of the asserted
local rules and ordinances, including their legality in light of the First Amendment’s Free
Exercise Clause. Verizon New York and LIPA face potential legal liability, etther from
Defendants (which have threatened fines or other legal action in the event that Verizon New
York and LIPA permit the installation of lechis) or from the EEEA (which has contractual rights
to nstall the lechis and has threatened legal action).

48. The issues raised herein represent a present controversy as to whether the Free
Exercise Clause of the First Amendment applies to prevent the threatened invocation of local
laws and the threatened actions against Verizon New York and LIPA. That controversy is ripe

and appropriate for resolution by this Court.



SECOND CLAIM FOR RELIEF

49.  Plaintiffs repeat and reallege each and every allegation of paragraphs 1 through 41
and 43 through 48 as if fully set forth herein.

50, The local laws invoked by Defendants with respect to the attachment of lechis
constitute the imposition or implementation of a land use regulation within the meaning of the
Religious Land Use and Institutionalized Persons Act (“RLUIPA™), 42 U.S.C. §2000cc(a)(1).

51, Without the Eruv, Orthodox Jews in the relevant municipalities are limited in
their religious observance because they cannot carry objects, or push baby carriages, strollers or
wheelchairs to synagogue on the Sabbath and Yom Kippur. Such Orthodox Jews would not have
this difficulty were the lechis installed and the Eruv established.

52. Venzon New York and LIPA are not aware of any aesthetic, safet_v:‘trafﬁc, fiscal,
or other problem that that would be caused by the attachment of lechis to utility poles in
Westhampton Beach, Quogue, and Southampton, and are not aware of any compelling
governmental interest sufficient to restrict the attachment of such lechis.

53. The EEEA has made clear that it believes the local laws are being invoked in a
manner that violates RLUIPA. Defendants have made clear that they intend to enforce the cited
local laws and to proceed against Verizon New York and LIPA should lechis be mstalled.

54. Without a declaration as to the applicability and enforceability of the asserted
local rules and ordinances, including their legality in light of RLUIPA, Verizon New York and
LIPA face potential legal liability, either from Defendanis (which have threatened fines or other
legal action in the event that Verizon New York and LIPA permit the installation of lechis) or

from the EEEA (which has contractual rights to install the lechis and has threatened legal action).
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55 The 1ssues raised herein represent a present controversy that 1s nipe and
appropriate for resolution by this Court.

THIRD CLAIM FOR RELIEF

56.  Plantiffs repeat and reallege each and every allegation of paragraphs 1 through
41, 43 through 48 and 50 through 55 as if fully set forth herein.

51. As alleged herein above, EEEA has sought to establish the Eruv in Westhampton
Beach, Quogue, and Southampton. To that end, EEEA has entered into private contracts with
Verizon New York and LIPA io allow EEEA to affix lechis to Verizon New York’s and LIPA’s
utility poles.

58. Defendants have taken the position that local laws prohibit the installation of
lechis for the creation of the Eruv and/or that their approvals are required for the installation of
lechis for the creation of the Eruv. EEEA has taken the posttion that by their own terms, such
local laws do not apply to lechis installed on utility poles and there is no legal or factual basis for
Defendants” positions.

59, Without a declaration as to the applicability of the asserted local rules and
ordinances, Verizon New York and LIPA face potential legal liability, either from Defendants
{which have threatened fines or other legal action in the event that Verizon New York and LIPA
permit the installation of lechis) or EEEA (which has contractual rights to install the lechis and
has threatened legal action).

60, By virtue of the foregoing, there now exists an actual, justiciable controversy
between Plaintiffs and Defendants relating to their respective legal rights, duties, and obligations
under the local laws, ordinances and regulations of Westhampton Beach, Quogue. and

Southampton, which coniroversy is ripe for adjudication pursuant 1o 28 U.S.C. § 2201.
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WHEREFORE, Plaintiffs respecifully demand Jjudgment against Defendants as follows:

A. Declaring that Defendants are barred from enforcing the ocal laws, ordinances and
reguiations to prevent the installation of lechis:

B. Permanently enjoining the Defendants from taking any actions which would prevent
the Plaintiffs from allowing the installation of lechis on their utility poles for the creation of the
Eruv;

C. Inthe alternative, granting such other declarations as to the applicability of the cited
local faws, ordinances and regulations, and of the rights and obligations of Verizon New York
and LIPA under such laws, ordinances and regulations, as may be appropriate; and

D. Granting such other and further relief as the Court may deem just and proper.

Dated: New York, New York
January 18, 2011

- R i
Michael E. Wiles
DEBEVOISE & PLIMPTON L.LP
919 Third Avenue
New York, NY 10022
(212) 909-6000

Attorneys for Verizon New York Inc.

Ronald J. Tenpas

Kelly A. Moore

MORGAN, LEWIS & BOCKIUS LLP

101 Park Avenue

New York, NY 10178

(212) 309-6000
Attorneys for Long Island Lighting Company
d/bla’ LIPA
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ERUV-LECHI STAVE AGREEMENT

: THIS AGREEMENT, made as of the day of ﬂ% L, 2952,
between VERIZON NEW YORK INC., a corporation of the State of New Yok, having its
principal office. at 14 York 10007 (hereinafter called “Licensor”),
é '$SOC; 4/ 84 e Stporation organized and existing under the
laws of the }baving its principal office at
4 ] (hereinafter called “Licensee”).
- 77 AR

WITNESSETH:

WHEREAS, Licensee for its own use desires to place and maintain “Lechi”
staves on poles of Licensor; and

WHEREAS, Licensor is willing to permit, to the extent it may lawfully do so, the
placement of said “Lechi” staves on its poles.

NOW, THEREFORE, in consideration of the mutual covenants, terms and
conditions herein contained, the parties do hereby mutually covenant and agree to as follows:

SCOPE OF AGREEMENT

Subject to the provisions of the Agreement, the Licensor will issue to Licensee for
any lawful purpose revocable, nonexclusive licenses authorizing the attachent of Licenseg's

“Lechi” staves to Li 1°s polgs in the City, Village or Town of. S0
County of _J U-gg?sé .A/}/] : esynpy,

This Agreement responds only to the use of the “Lechi’?gt € to%"t}{n‘?\ﬁx%e
boundaries of the symbolic enclosure. It does not authorize the use of wire, plastic rope or any
other type of attachment te Verizon New York structures. Copies of all required permits,
authorizations, etc. in conformance with State and City laws and regulations must also be
attached to this document.

CONSTRUCTION OF ERUV

It is agreed that the aforementioned ERUV will be constructed using a vanety of
natural boundaries and non utilities structures. At those locations where utility structures are used
to complete the enclosure, it is agreed to attach only staves and in the following manner:

Staves will be made of smooth, sanded soft wood, such as pine, coated with wood
preservative, with a maximum allowable finished dimension of 17 x 2 x 40”. In certain unusual
and limited circumstances, as determined by the Licensee and approved in writing by Verizon
New York, a finished dimension 1” x 4” x 40” smooth sanded, soft wood stave shaped to the
contour of the pole may be placed. In all cases the staves will be affixed to poles with 8 penny



galvanized common nails as indicated on the attached Exhibit A. None of the above material or
fastening techniques can be altered without the prior permission of Verizon New York.

The Licensee is required to submit a sketch outlining in detail the boundaries of
the ERUV and showing the localities encompassed and a list of poles by number and location,
that will have staves attached. This list will be maintained and updated annually by the Licensee
who will send copies to the designated person in Verizon New York.

In no case may the staves interfere with normal Verizon New York operations or
safety standards.

MAINTENANCE OF ERUV

Verizon New York will not warrant the future existence of its poles, cables and/or
wire attachments.

Verizon New York will not give notice of any pole removals or replacements, nor
will it build, maintain or move its plant for any Licenseg.

Verizon New York will not transfer or relocate any [.icensee’s staves.
INSPECTION

Verizon New York may post inspect the ERUV after construction and
periodically in order to protect the integrity of Verizon New York structures and to determine if
the requirements of this Letter of Agreement have been adhered to. The cost of these surveys
will be borne by the Licensee.

Any violations involving the authonzed attachments will be reviewed with the
Iicensee and the violations corrected by the Licensee within 15 days of written notification.
Safety violations will be removed immediately upon discovery.

The discovery of any unauthorized attachments will constitute immediate
termination of this Letter of Agreement and will require removal of all “Lechi” staves within 15
days of notification of termination by Verizon New York.

LIABILITY

Proof of insurance coverage meeting the requirements for public liability and
property damage as indicated on the attached Exhibit B will be affixed and become part of this
Letter of Agreement.

Licensor shall exercise reasonable care to avoid damaging the facilities of
Licensee attached to poles under this Agreement, and shall make an immediate report to
Licensee of the occurrence of any such damage caused by Licensor’s employees, agents or
contractors. Licensor agrees to reimburse Licensee for all reasonable costs incurred by Licensee



for the physical repair of damage to such Licensee’s facilities proximately caused by the
negligence of Licensor; however, Licensor shall not be liable to Licensee for any loss of
Licensee’s revenue or profits resulting from any interruption of Licensec's service caused by
such damage or interference with the operation of Licensee’s facilities caused by such damage.

~ Licensee shall exercise reasonable care to avoid damaging the facilities of
Licensor and of others attached to Licensor’s poles, and shall make an immediate report of
damage to the owner of facilities so damaged. Licensee assumes all responsibility for any and
all direct loss from damage caused by Licensee's employces, agents or contractors; however,
Iicensee shall not be liable to Licensor for any loss of Licensor’s revenue or profits resulting
from any interruption of Licensor’s service caused by such damage or interference with the
operation of Licensor’s facilities caused by such damage.

Licensee shall indemnify, protect and save harmless Licensor from and against
any and all claims, demands, causes of actions and costs, including attorneys’ fees, for damages
to property and injury or death to Licensee’s employees or other persons, including but not
limited to, payments under any Workers Compensation law or under any plan for employee’s
disability and death benefits, which may arise out of or be caused by the erection, maintenance,
presence, use or removal of Licensee’s facilities or by their proximity to the facilities of all
parties attached to Licensor’s poles, or by any act or omission of the Licensee’s employees,
agents or contractors on or in the vicinity of Licensor’s poles . The foregoing indemnity, hold
harmless and defense provisions shall not apply in the case of claims, which solely arise from the
negligence, misconduct or other fault of Licensor. It shall apply, however, if a claim is the result
of the joint negligence, joint misconduct or joint fault of Licensee and Licensor, but in such case
the amount of the claim for which Licensor is entitled to indemnification shall be limited to that
portion of such claim attributable to the negligence, misconduct or other fault of Licensee.

The Licensee shall indemnify, protect and save harmless Licensor from any and
all claims, demands, causes of action and costs, including attorneys’ fees, which anise directly or
indirectly from the construction, attachment or operation of Licensee’s facilities on Licensor’s
poles, including but not limited to damages, costs and expense of relocating poles due to the loss
of right-of-way or properly owner consents, taxes, special charges by others, claims and demands
for damages or loss from infringement of copyright, for libel and stander, for unauthorized use of
television or radio broadcast programs and other program material, and from and against all
claims, demands and costs, including attorneys’ fees, for infringement of patents with respect to
the manufacture, use and operation of Licensee’s facilities in combination with poles or
otherwise. The foregoing indemnity shall not apply in the case of claims, which solely arise
from the negligence, misconduct or other fault of Licensor. It shall apply, however, if a claim is
the result of the joint negligence, joint misconduct, or joint fault of Licensee and Licensor, but in
such case ihe amount of the claim for which Licensor is entitled to indemnificaiion shali be
limited to that portion of such claim attributable to the negligence, misconduct or other fault of
Licensee,

Licensor and Licensee shall promptly advise each other of all claims relating to
damage to property or injury to or death of persons, arising or alleged to have arisen in any
manner by the erection, maintenance, repair, replacement, presence, use or removal of facilities



governed by this License Agreement. Copies of all accident reports and statements made to a
{ icensor’s or Licensee’s insurer by the other Licensor or Licensee or affected entity shall be
furnished promptly to the Licensor or Licensee. '

Unless expressly provided for otherwise herein, neither Licensor nor Licensee
shall be liable to the other for any special, consequential or other indirect damages arising under
this Agreement.

NOTICE TO PARTIES

Any notice other than hereinbefore provided to be given to the Licensor under this
Agreement shall be sent by certified mail to:

Any notice other than hereinbefore provided to be given to the Licensee under the
Agreement shall be sent by certified mail to:

LICENSE NOT EXCLUSIVE

Nothing herein contained shall be construed as a grant of any exclusive license,
right or privilege to Licensee. Licensor shall have the right to grant, renew and extend rights and

privileges to others not parties to this Agreement, by contract or otherwise, to use any poles
covered by this Agreement.

ASSIGNMENT OF RIGHTS

Licensee shall not assign or transfer any autherization granted herein, and such
authorization shall not inure to the benefit of Licensee’s successors or assigns without the prior
written consent of the Licensor. In the event such consent or consents are granted by the

Licensor, the provisions of this Agreement shall apply to and bind the Licensee’s successors and
assigns.

If not terminated in accordance with its terms, this Agreement shall continue in
effect for a term of one (1) year from the date hereof and thereafter until three (3) months after



written notice of termination is given by either party. Such notice of termination may be given to
take effect at the end of the original one (1) year period or at any time thereafter.
WAIVER OR TERMS AND CONDITIONS
Failure to enforce or insist upon compliance with any of the terms or conditions of
this Agreement or failure to give notice or declare this Agreement or the licenses granted
hereunder terminated shall not constitute a waiver or relinquishment of any such term, condition

or act but the same shall be and.remain at all times in full force and effect.

All the stipulations contained in this Letter of Agreement shall be binding upon
the parties; and in recognition of this commitment the following signatures are affixed:

&ﬁﬁ-fL éﬂ) Erayfﬁ—fja(&ﬁ&{ﬁﬁcmsm
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Verizon New York Inc.
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EXHIBIT A

SPECIFICATIONS

1. 17X27X40” long
Smooth sanded wood staves painted with
wood preservative

2. Fasten securely with B penny galvanized
common nails with minimum spacing as
shown

3. Wood staves will not be placed where they
may interfere with existing attachments




EXHIBIT B

SUBJECT: Verizon New York Insurance Requirements Relative to the Construction of
ERUV

Iicensee shall secure and maintain (and ensure its subcontractors, if any, secure and maintain} all
insurance and/or bonds required by law or this Agreement including without limitation:.

(a) Commercial General Liability Insurance (including, but not limited to, premises-
~ operations; explosion, collapse and underground hazard, broad form property
damage; products/completed operations; contractual liability; independent
contractors; personal injury) with limits of at least $2,000,000 combined single limit
for each occurrence.

(b) Commercial Automobile Liability with limits of at least $2,000,000 combined single
1imit for each occurrence. Notwithstanding, i .\.c Licensee does not own or operate
any vehicles or automobiles associated with the Licensee’s business or associated
with the work related to this Agreement, then Licensee must only provide satisfactory
evidence that its subcontractor(s) have purchased and maintained Commercial
Automobile Liability insurance in such amount.

(c) Workers' Compensation insurance as required by statute, and Employer's Liability
insurance with limits of not less than $1,000,000 per cccurrence.

The above limits may be satisfied by a combination of underlying/primary and excess/umbrella
insurance. All policies provided by the Licensee shall be deemed primary and non-contributory
to all other applicable coverages. The Licensce shall waive its right of subrogation for all
insurance claims. The Commercial General Liability and Commercial Auto Liability policies
must name Verizon, its subsidiaries and affiliates as additional insureds. The Licensee’s
insurance companies must be licensed to do business in the applicable state(s) and must meet or
exceed an A.M. Best rating of A-X or its equivalent.

For all insurance, the Licensee must deliver an industry recognized certificate of insurance
evidencing the amount and nature of the coverage, the ‘expiration date of the policy and the
waiver of subrogation and stating that the policy of insurance issued to Licensee will not be
cancelled or changed without thirty (30) days written notice to Licensor. Also, where applicable,
such certificate of insurance shall evidence the name of the Licensor as an additional insured.
The Licensee shall submit such certificates of insurance annually to the Licensor as evidence that
it has maintained ali required insurance.

Licensee is responsible for determining whether the above minimum insurance coverages are
adequate to protect its interests. The above minimum coverages shall not constitute limitations
upon Licensee’s liability.
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LICENSE AGREEMENT
between
LONG ISLAND LIGHTING COMPANY D/B/A LIPA
THROUGH ITS AGENT NATIONAL GRID ELECTRIC SERVICES LLC
and

EAST END ERUV ASSOCIATION, INC.

Dated July 27, 2010
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THIS AGREEMENT, dated and effective as of the 27" day of July, 2010 (“Effective
Date™), is between LONG ISLAND LIGHTING COMPANY D/B/A LIPA (hereinafter called the
"LICENSOR™), a New York corporation with offices at 333 Earle Ovington Boulevard, Suite
403, Uniondale, New York 11553, through the LICENSOR’s agent NATIONAL GRID
ELECTRIC SERVICES LLC, and EAST END ERUV ASSOCIATION, INC. (hereinafter called
the "LICENSEE"), a New York Corporation.

RECITALS

WHEREAS, Long Island Lighting Company d/b/a LIPA is a wholly-owned subsidiary of
the Long Istand Power Authority (the “Authority”), a corporate municipal instrumentality
orgamzed under the laws of the State of New York, and the owner of, with certain limited
exceptions, the electric transmission and distribution ("T&D") system in Nassau and Suffolk
Counties and on the Rockaway Peninsula in Queens County; and

WHEREAS, National Grid Electric Services LLC, formerly known as KeySpan Electric
Services LLC, is currently the manager of the i i ivoUR’s T&D system (hereinatter the "T&D
Manager"); and the T&D Manager is currently authorized by LICENSCR to act as Pole
Attachment Manager (“PAM”), Le., to manage and admnister, on behalf of LICENSOR, certain
pole attachment agreements including this Agreement; and

WHEREAS, the LICENSEE proposes to occupy a portion of certain of LICENSOR’S
utility poles for the establishment of an ERUV, attaching to each pole a lechi described in
Exhibit A, Application and License, attached hereto; and

WHEREAS, the LICENSOR is unwilling to grant unrestricted rights to the LICENSEE or
to others to make and maintain attachments to the LICENSOR’s poles because such attachments
may adversely affect and interfere with the LICENSOR's and other public utility operations; and

WHEREAS, the LICENSEE recognizes the concerns of the LICENSOR and 1s willing to
arrange for the installation and maintenance of its lechis in connection with this Agreement in
such fashion as to minimize any operating problems of LICENSOR;

WHEREAS, the PAM is authorized by the LICENSOR to grant certain license(s) to the
LICENSEE and to others, on behalf of the LICENSOR, to make attachments to the
LICENSOR’s poles.

NOW, THEREFORE, in consideration of the mutual covenants, terms and conditions
herein contained, the parties hereto do hereby covenant and agree as follows:
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ARTICLE 1

DEFINITIONS

For all purposes of this Agreement, except as otherwise expressly provided or unless the
context otherwise requires:

(1) The terms defined in this Article have the meanings ascribed to them in this
Article and include the plural as well as the singular.

(2) "Person” means any individual, corporation, partnership, joint venture,
associatton, joint-stock company, trust, unincorporated organization or govemnment or any
agency or political subdivision thereof.

(3) ‘Licensed Party" means any Person, including New York Telephone
Company d/b/a Verizon, authorized by the LICENSOR and/or the PAM on behalf of LICENSOR
to make atte-hm=nts to the LICENSOR’s poles.

(4) “Pole Aftachment Manager (PAM)” means LICENSOR’s designated
manager for managing and administering, on behalf of LICENSOR, certain pole attachment
agreerents including this Agreement. The PAM is currently National Grid Electric Services
LLC. LICENSOR may change the PAM in the future without altering the terms of this
Agreement,

{5) “Pole”™ means a distribution utility pole owned by LICENSOR.
(6) “Communications Space” shall be as defined by LICENSOR from time to

time, and for a standard 35-foot pole is currently defined as the 76.6 inches immediately above a
point on the pole that is a minimum of 18 feet above ground.

ARTICLE U

GENERAL AGREEMENTS

Section 1. The LICENSOR agrees, subject to the conditions and limitations
contained in this Agreement, that it will permit the LICENSEE to place and maintain attachments
as specified in Exhibit A to be located in the non-communication space of the LICENSOR's
pole. The LICENSEE agrees that its attachments will be used only as an ERUV and for no other
purpose.

Section 2. The area covered by this Agreement is the LICENSOR’s service area
tocated in Nassau County, Suffolk County and Queens County, New York.

)
- A -
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Section 3. The LICENSOR shall be under no obligation to grant any license, or if a
license has already been granted, may cancel any such license on thirty (30) days written notice,
where, in the LICENSOR’s sole judgment, such attachments may (a) interfere in any way with
the LICENSOR's own service requircments and/or the service requirements of any Person
lawfully attached to the LICENSOR’s poles, (b) involve hazardous conditions, or (c) in any other
way be unsuitable or inadvisable. Without limiting the generality of the foregoing, the
LICENSOR has the unlimited right in its sole discretion to refuse a license to the LICENSEE for
any attachment.

Section 4. The LICENSOR shall have the right to terminate this Agreement upon
thirty (30) days written notice to the LICENSEE if, in the LICENSOR's sole judgment, the
LICENSEE is using the LICENSOR’s poles for any purpose other than as provided for in Section
I above or has announced plans which will have that effect, and no delay of the LICENSOR in
acting pursuant to this Section 4 will bar the LICENSOR from exercising this right to terminate
this Agreement.

Section 5. The LICENSEE has no right to make atfachments to any pole of the
LICENSOR until a license has been granted by LICENSOR, or by the PAM on behalf of the
LICENSOR, to the LICENSEE identifying each pole to which an attachment may be made. No
use, regardless of its duration, of the LICENSOR’S poles under this Agreement shall create or
vest in the LICENSEE any ownership or property right in said poles, but the LICENSEE's rights
therein shall be and remain a mere license. Nothing in this Agreement or elsewhere shall give
the LICENSEE any cxclusive right to the use of the LICENSOR’s poles for any purpose, and the
LICENSOR shall be free at any time, if it so desires, to grant attachment rights to other Persons.
Nothing herein contained shall be construed as affecting the rights or privileges previously
conferred by the LICENSOR, by contract or otherwise, to other Licensed Parties to use any poles
covered by this Apreement; and the LICENSOR shall have the right to continue and extend such
rights or privileges. The attachment privileges herein granted shall at all times be subject to such
contracts and arrangements. Nothing herein contained shall be construed to compel the
LICENSOR to maintamn any of its poles for a period longer than is necessary for its own service
requirements.  Nothing herein shall require the LICENSOR to extend s distribution system
solely for the LICENSEE, except as the LICENSOR deems appropriate, nor will the LICENSOR
own or maintain poles solely for the LICENSEE's purposes except under terms separately agreed
to by the LICENSOR,

Section 6. The LICENSOR represents that it is authorized to grant licenses for
attachments to its poles and that the LICENSOR has authorized the PAM to grant certain licenses
on its behalf. With respect to any poles to which the LICENSOR may grant licenses only with
the consent of a third party which has an interest in such poles, the LICENSOR shall use
reasonable efforts to obtain such consent. LICENSOR may refuse to grant licenses to the
LICENSEE unless the LICENSEE shall reimburse the LICENSOR for any expense or payment
incurred or made by the LICENSOR in order to obtain such consent.
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ARTICLE 111

MAKE-READY WORK AND OTHER CHARGES

Section 1. The LICENSEE expressly recognizes that the LICENSOR's poles are used
and are to continue to be used primarily by the LICENSOR for its business purposes, that
attachments and any other use of the LLICENSOR's poles by Licensed Parties are and will
continue to be secondary and subordinate to the LICENSOR's rights to use its poles, and that this
Agreement 1s made as an accommodation to the LICENSEE. The LICENSEE accordingly
agrees expressly that it will pay in advance, as "Additional Charges" under this Agreement: (a)
all the costs incurred by the LICENSOR in connection with any work performed by the
LICENSOR in order to provide or maintain space on any pole for the LICENSEE's attachments
licensed under this Agreement, and as provided for in this Agreement; (b) all costs incurred by
the LICENSOR to transfer the LICENSEE's existing pole attachments to replacement poles
whenever existing poles to which the LICENSEE's attachments are attached are replaced by the
LICENSOR due to damage, destruction or deterioration to such existing poles, or due to
governmental requirements, including public works projects; and (¢) any other costs incurred by
the LICENSOR arising out of this Agreement.

Section 2. Whenever the LICENSEE either wishes to apply for a license to attach to
any of the LICENSOR’s poles or whenever the LICENSOR advises the LICENSEE that the
LICENSEE has made an unauthorized attachment to any of the poles and/or Licensed Party
attachments, the LICENSEE shall make a written application therefor, in duplicate, on a form, a
copy of which 15 appended to this Agreement as Exhibit A, specifying the location of the poles
involved and describing the attachment on each pole. If applicable, the LICENSEE shall pay the
LICENSOR in advance of the make-ready work, if any, for the estimated costs of making the
survey and the estimates referred to in Section 3 of this Article [1l whether or not the application
is later withdrawn or, as provided in Section 4 of this Article III, is deemed to have been
withdrawn.

Section 3. The LICENSOR may in its sole discretion make appropriate surveys of
such poles if applicable; and if applicable, may at its discretion do so with any other Licensed
Parties; and if the LICENSEE desires, with the LICENSEE's representatives. The LICENSOR
shall determine, among other things, (a} whether poles are available for the LICENSEE's
attachments, (b} whether, in order to accommeodate the LICENSEE's attachments, any
rearrangements or changes are necessary in the facilities of the LICENSOR or any other Licensed
Party, (c) whether any poles require strengthening (guying and anchoring) and (d) whether any
poles require replacement with taller or stronger poles. All such work and other work required in
connection therewith are referred to in this Agreement as "make-ready work". The LICENSOR
shall notify the LICENSEE: {a} which poles are available for the LICENSEE's attachments, (b}
the exact location available or to be made available on the LICENSOR’s poles for attachments,
(¢) the make-ready work required to be performed in order to accommodate the LICENSEE's
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attachments and (d) an estimate of the cost of such make-ready work. Upon the request of the
LICENSEE, the LICENSOR shall permit the LICENSEE to review the work prints, together with
available supporting costing details, in order that the LICENSEE may satisfy itself concerning
the make-ready work contemplated and the costs estimated therefor by the LICENSOR. The
LICENSOR agrees to consider any suggestions made by the LICENSEE, but all final decisions
concerning the necessity for the make-ready work and the costs therefor shall be determined by
the LICENSOR. At the LICENSOR's request, the LICENSEE shall promptly perform any make-
ready work necessary on the LICENSEE's property to accommeodate the LICENSOR or any other
Licensed Parties on the poles. The LICENSOR and the PAM shall not be liable to the
LICENSEE for the cost of any make-ready work performed by the LICENSEE to accommodate
the service needs of the LICENSOR and Licensed Parties. If the LICENSEE fails to perform
such make-ready work promptly, the LICENSOR shall have the right to cancel the LICENSEE’s
license with respect to any pole affected or to perform the make-ready work and charge the
LICENSEE for such work.

Section 4. The application referred to in Section 2 of this Article IIT shall be deemed
withdrawn if it is not confirmed by the LICENSEE in writing within thirty (30) days after the
LICENSOR notifies the LICENSEE of the estimate of make-ready work, When the LICENSEE
confirms its application and remits payment as provided in Article IV, the LICENSOR shall
proceed with the make-ready work, subject to (a) the availability of the necessary material,
equipment and labor and (b) the service requirements of the LICENSOR or any other Licensed

Party.

Section 3. Upon completion of the make-ready work and full payment therefor as
provided in Section 2.c. of Article IV of this Agreement, the LICENSOR or the PAM, on behalf
of the LICENSOR, shall grant licenses with respect to such attachments by returning a copy of
the application, suitably endorsed to specify the poles for which licenses have been granted.

Section 6. Under no circumstances shall the LICENSEE be entitled to the
specification of costs in any greater detail than that found in the LICENSOR's and PAM’s
records related to this work. The LICENSEE hereby specifically waives its rights, if any, to any
further specification or particulars.

Section 7. If, in the LICENSOR's judgment, after the granting of any license o the
LICENSEE, the service needs of the LICENSOR and/or Licensed Parties and/or govemmental
requirements, including public works projects, require the LICENSEE's attachments to be
moved, a pole or poles to be replaced, or any other changes to be made to any attachments on any
pole or poles, the LICENSOR shall have the right, except in an emergency, to send a notice
thereof to the LICENSEE. Within thirty (30) days of the receipt of such notice, the LICENSEE
shall either: (a) pay for such changes if the LICENSOR elects to make such changes, (b) make
such changes as LICENSOR directs at LICENSEE’S own expense, or (¢) remove its aftachments.
All such work and other work required in connection therewith are hereinafter reterred to mn this
Agreement as "additional make-ready work". Such additional make-ready work may include the
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replacement of an existing pole with a taller or stronger pole, and the relocation of the
LICENSEE's attachments. If this additional make-ready work is performed by the LICENSOR
and would not have been necessary except in order to accommodate LICENSEE's attachments,
the LICENSEE agrees that it will pay the LICENSOR. for such additional make-ready work. If
other Licensed Parties also have attachments on any such pole or poles or Licensed Party
attachments which also cause additional make-ready work that would not otherwise be required,
the cost of such additional make-ready work shall be apportioned among the LICENSEE and all
such other Licensed Parties on a pro rata basis determined by the LICENSOR. If the LICENSEE
fails to comply with any request made by the LICENSOR under this Section 7 of Article 111, the
LICENSOR shall have the right to cancel the LICENSEE's license with respect to any attachment
affected by the LICENSEE's failure to comply upon the giving of thirty (30) days written notice;
and furthermore LICENSOR shall have the right, upon notice to the LICENSEE as the
LICENSOR deems reasonable in the circumstances, to perform any additional make-ready work.
In case of emergency, the LICENSOR may perform such work without notice to the LICENSEE
or upon such notice as the LICENSOR deems reasonable in the circumstances. The LICENSEE
shall pay in advance all of the costs of any work performed by the LICENSOR aitributable to the
LICENSEE's attachments as additional charges as provided for in Article IV. The invoice for
such Additional Charges shall be payable within thirty (30) days after the date of such invoice.

Section 8. The LICENSEE agrees, subject to the conditions and limitations contained
in this Agreement, that the LICENSOR, in its sole discretion and without any notice or upon
such notice as the LICENSOR deems reasonable under the circumstances, to the LICENSEE,
may transfer the LICENSEE's existing pole attachments to replacement poles for the fee
established in accordance with Section 2.h. of Article IV when existing poles to which the
LICENSEL's attachments are attached are replaced due to damage, destruction or deterioration to
such existing poles, or due to governmental requirements, including public works projects. The
invoice for such costs shall be regarded as Additional Charges. If the LICENSEE fails to pay the
amounts due under this Section 8§ of Article I11, the LICENSOR shall have the right, upon thirty
(30) days written notice to the LICENSEE, to terminate this Agreement unless the LICENSEE
shall have paid the amounts due within the thirty (30)-day notice period. In its sole discretion,
the LICENSEE may exercise its rights to bring an action to recover such Additional Charges
from any third party causing the damage, destruction or deterioration of any pole and the
resulting transfer of the LICENSEE's attachments. The LICENSEE will not include the
LICENSOR or the PAM in any such action.

Section 9, As used 1 this Article I, the costs of make-ready work and additional
make-ready work undertaken by LICENSOR shall be determined by the LICENSOR and shall
inctude the costs of all materials, supplies, engineering, labor (including overtime and board and
lodging, where necessary to meet the LICENSEE's requirements), supervision, transportation,
taxes, general overhead, including appropriate loadings for such things as relief and peEnsion
accruals, social security taxes, vacations, holidays, sickness, Worker's Compensation, and other
items associated with the work which are chargeable to the LICENSOR's and PAM’s accounts.
The cost shall be determined by the LICENSOR and shall include the total costs, when required,
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of (a) the installation of a pole, (b) the removal of the existing pole, (c) the transfer of the
attachments of the LICENSOR and Licensed Parties from the existing pole to the new pole, (d)
the cost of obtaining any permits, licenses or easements from any person required to
accommodate the requirements of the LICENSEE, including reasonable attorneys fees and out-
of-pocket expenses and (e} any other costs associated with the make-ready work or additional
make-ready work required for the LICENSEE's attachments. Except as provided by separate
agreement with the LICENSEE or another Licensed Party, the LICENSOR shall be the owner of
any replacement pole.

ARTICLE IV

FEES, RATES AND CHARGES

Section [. Fees

a. For each attachment to the pole or to a Licensed Party attachment, the
LICENSEE shall pay a pole attachment fee to the LICENSOR at the-rate(s) set forth in Exhibit
D, attached hereto and made a part hereof, pro rated from the date of issuance of a lcense for
attachment through December 31 of the year in which said license is issued. The first such
payment shall be due and payable within thirty (30) days after issuance of said license.
Thereafter, the LICENSEE shall be billed annually for each twelve (12) month period (J anuary 1
— December 31) that follows. A late payment charge of one and one-haif percent (14%) per
month will be assessed for payments received subsequent to the thirtieth (30th) day following
paymert due.

b. The LICENSEE shall not be required to pay an application fee.
Section 2. Additional Charges

a. Additional Charges for make-ready work and additional make-ready work
means these amounts charged for the work referred to in Article lIl of this Agreement.

b. When the LICENSOR utilizes an outside contractor other than the PAM to
perform make-ready work and additional make-ready work, the LICENSEE shail pay an amount
equal to the contractor’s fees plus applicable overhead. The LICENSOR shall make available
any written estimates and work orders pertinent to make-ready work and additional make-ready
work performed by such contractors.

c. Additional Charges for make-ready work or additional make-ready work
shall be paid in full by the LICENSEE before the LICENSOR begins any such make-ready work
or additional make-ready work. Anyv amount paid as an estimated amount for make-ready work
or additional make-ready work that exceeds the actual cost will be refunded within thirty €10
days of the completion of the work. Additional Charges for make-ready work or additional
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make-ready work that exceed the estimated amount shall be paid in full by the LICENSEE within
thirty (30) days following the completion of work and the receipt by the LICENSEE of an
invoice therefor.

d. For purposes of determining the applicable Additional Charges for an
unauthonized attachment, the LICENSEE agrees that the attachment shall be deemed to have
been made at the time of the installation of the earliest authorized attachment for which any
license has been granted in accordance with Article 11T of this Agreement, or at an earlier time if
LICENSOR finds that the unauthorized attachment was made at such time. Additional Charges
for each unauthorized attachment means an amount for each unauthorized attachment equal to
three (3) times the fee or fees that otherwise would have been applicable for the time period from
when the attachment is deemed to have been made in accordance with the preceding sentence
through the date of the LICENSOR's acceptance of an application for authorization of such
previously unauthorized attachment, plus a late payment charge of I '4 % per month, with the
LICENSOR reserving all its legal rights and remedies,

e. Any tree trimming required by the LICENSOR on account of the
attachments of any Licensed Party shall be done by the LICENSOR, its agents or contractors at a
cost that shall be shared on a pro rata basis among the Licensed Parties whose attachments have
necessitated the tree trimming. The LICENSEE's pro rata share of such tree trimming shall be
billed to the LICENSEE as Additional Charges.

f. If the LICENSEE’s attachments cause the LICENSOR to pay any new or
additional tax which the LICENSOR would not otherwise pay, the LICENSEE shall, within
thirty (30) days of receiving a bill therefor from the LICENSOR, reimburse the LICENSOR as
Additional Charges in full for such new or additional tax.

g. The LICENSOR may inspect each of the LICENSEE's attachments after
its installation, after any modification, periodically or when conditions warrant; and the
LICENSEE shall, on demand, reimburse the LICENSOR as Additional Charges for the cost of
such surveys and inspections. Such inspections shall not operate to relieve the LICENSEE of
any responsibility, obligation or liability assumed under this Agreement or required by law,
regulation, ordinance or governmental anthority.

h. Whenever, pursuant to Section 8 of Article I, the LICENSOR transfers
the LICENSEE's existing attachments from an existing pele to a replacement pole due to
damage, destruction or deterioration of the pole, or due to governmental requirements, including
public works projects, the LICENSEE shall pay, as Additional Charges, the cost for the transfer
of each attachment, as determined by the LICENSOR.

i Additional Charges shall be paid no later than thirty (30) days from the
date of the invoice for such Additional Charges. A late payment charge of one and one-half
percent (1%4%) per month will be assessed for payments received subsequent to the thirtieth
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(30th) day following the date of the invoice.
ARTICLE V

LICENSEE'S ATTACHMENTS

Section 1. The LICENSEE, at its own cost and expense, shall construct, maintain in
safe condition and, when it deems it appropriate, shall replace its attachments on the
LICENSOR's poles; and LICENSEE shall carry out these activities in accordance with the
requirements and specifications of: (a) the National Electrical Safety Code, (b) any rules or
orders now in effect or that may hereafter be issued by any governmental authority having
Jurisdiction and (c) the LICENSOR's and the PAM’s specifications and requirements, as al} of
the aforementioned may be amended, revised and supplemented frorn time to time. In the event
of conflict or ambiguity among the various laws, codes, specifications, rules, regulations or
orders, heretofore mentioned, the LICENSOR shall in its sole discretion determine and advise the
LICENSEE which law, code, specification, rule, regulation or order shall govern.

Section 2. Notwithstanding anything in this Agreement or elsewhere to the contrary,
at no uime is the LICENSEE authorized to permit any of its employees, agents or contractors to
climb any of the LICENSOR’s poles. All work on poles or on attachments to poles is to be
performed from ladder trucks or bucket trucks. No work shall be done by the LICENSEE when
there is reason to suspect that working conditions on a pole may be hazardous as the result of
weather or any other canditions without first receiving written permission from the LICENSOR
or PAM. All attachments to the LICENSOR’s poles shall be made by the LICENSEE in
accordance with Exhibit B, attached hereto and made a part hereof. The LICENSOR has the
right, in its sole discretion, to revise Exhibit B from time to time and shall notify the LICENSEE
in writing of any such revisions. The LICENSEE agrees to comply with the specifications set
forth in Exhibit B as may be revised from time to time by the LICENSOR. At all times, the
LICENSEE's agents or employees shall stand aside and not hinder or in any way interfere with
the LICENSOR'’s and/or the PAM’s employees, agents, or contractors performing or about to
perform work on poles or overhead and underground lines to correct any condition which, in the
sole judgment of the LICENSOR and/or PAM, has caused or may reasonably be expected to
cause interruption of service or hazard to the public or property.

Section 3. The LICENSOR reserves 1o itseif, its successors and assigns, the right to
maintain the poles and underground facilities and to operate its equipment in such a manner as
will best enable the LICENSOR to fulfill its public service requirements. The LICENSOR
and/or the PAM shall not be liable to the LICENSEE or to any other person (and the LICENSEE
shall indemnify, protect and save the LICENSOR and/or the PAM harmless against any claims of
liability made by any other person) for any interruption of any service related to the LICENSEE’s
activities in connection with this Agreement and attachments, or for interference with, or any
abnormality in the operation of any property owned, leased or otherwise used by the LICENSEE
arising In any manner whatsoever, as a result of the activities described in this Agreement,
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whether or not any such interruption or interference is caused by the LICENSOR and/or the PAM
or their agents or employees as a result of the activities described in this Agreement. The
LICENSEE specifically waives any claim for indirect, special, consequential or punitive damages
in connection with this Agreement.

Section 4. The LICENSEE shall construct, install, maintain and replace its
attachments, and all of its property used in conjunction with such altachments to the
LICENSOR’s poles, in conformity with this Article V, and as specified in Exhibits A and B
hereto.

Section 5. It is understood that netther by inspection or non-rejection, nor in any
other way, does the LICENSOR or the PAM give any warranty, express or implied, as to the
adequacy, safety or other characteristics of any cables, wires, or other structures or equipment
owned, installed or maintained by or for the LICENSEE.

Section 6. The LICENSEE shall not at any time make any additions to or changes in
the location of its attachments or connections on the poles covered by this Agreement without the
written consent of the LIZITICCR, except in Cu... of emergency as determined by LICENSOR.
In cases of emergency, the LICENSEE shall procure the LICENSOR's consent orally, and such
request and consent shall be confirmed in writing by LICENSEE and approved in writing by the

LICENSOR once the emergency has been resolved.

Section 7. . Upon written notice from the LICENSOR to the LICENSEE that the use
of any poles and/or Licensed Party attachments is forbidden by federal, state or local
governmental authorities or by property owners, permission to attach or connect to such poles
and/or Licensed Party attachments shall immediately terminate and the attachments or
connections of the LICENSEE shall be removed by the LICENSEE at once from the affected
poles. LICENSOR will make reasonable efforts to work with LICENSEE to find a suitable
alternative location.

ARTICLE VI

LIABILITY, DAMAGES AND INSURANCE

Section 1. The LICENSEE shall exercise special precautions in performing the
activities covered by this Agreement to avoid damage to the facilities of the LICENSOR, or any
Licensed Party and hereby assumes all responsibility for any and all loss from such damage. The
LLICENSEE hereby agrees to reimburse the LICENSOR, the PAM or any Licensed Party for any
costs incurred by any of them in making repatrs to any of such parties’ property damaged by the
LICENSEE. The LICENSEE shall promptly advise the LICENSOR and the PAM of all
incidents and claims relating to damage to property or injury to or death of persens, arising or
alleged to have arisen in any manner by, or directly or indirectly associated with, the installation,
erection, maintenance, repair, presence, use, replacement or removal of the LICENSEE's property
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in connection with this Agreement. Copies of all accident or other reports made to any insurer by
the LICENSEE shall be furnished to the LICENSOR and the PAM.

Section 2. LICENSEE shall indemnify and hold harmless LICENSOR, the Authority,
the PAM, and their respective directors, trustees, officers, employees, affiliates, agents, assigns,
successors, representatives, contractors and subcontractors from and against all liabilities,
penalties, losses, costs, damages, claims, proceedings, suits, judgments, liens, encumbrances, or
expenses of whatever form or nature, including reasonable attorneys’ fees and other costs of legal
defense and of investigating any proceeding commenced or threatened, whether direct or indirect,
as a result of, arising out of or in any way connected with LICENSEE’s activities under this
Agreement, whenever made or incurred. LICENSOR, the Authority and the PAM shall have the
right to demand that LICENSEE undertake to defend any and all suits and to investigate and
defend any and all claims, against LICENSOR, the Authority, the PAM, or their respective
directors, trustees, officers, employeces, affiliates, agents, assigns, successors, representatives,
contractors or subcontractors related to LICENSEE’s activities under this Agreement.
Notwithstanding the foregoing, LICENSEE shall have no obligation to indemnify or defend
apainst any loss, judgment, claim or suil to the extent such loss, judgment, claim or suit is the
result of the gross negligence or willful misconduct of the LICENSOR, the Authority, ine PAM,
or their respective directors, trustees, officers, employees, affiliates, agents, assigns, successors,
rcpresentatives, contractors and subconiractors.

Section 3. The LICENSEE and/or its contractors as applicable shall carry insurance
at its sole cost and expense to proiect the parties hereto. The LICENSEE and/or its contractors,
as applicable shall provide insurance for the entire life of this Agreement, acceptable to
LICENSOR and the PAM, for the following risks, to the extent shown, and before making any
applications for licenses under this Agreement, shall file with the LICENSOR's or PAM’s
designated Risk Manager Certificates of Insurance evidencing such coverage:

a. Worker's Compensation insurance meeting statutory requirements
and Employers’ Liability insurance with a minimum limit of
$1,000,000 each occurrence.

b. Commercial General Liability Insurance mncluding personal imjury,
contractual liability, independent contractors and broad form
property damage with the following minimum liability limits: (1)
$1,000,000 per occurrence combined single limit (i) $2,000,000
general aggregate.

The Commercial General Liabikity Policy shall include an

endorsement stating that Long Island Lighting Company d/b/a

LIPA, the Long Island Power Authority and National Grid Electric

Services LLC d/bfa National Grid and its subsidiaries and affiliates

and any Licensed Party are additional msureds with respect to
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operations relating to this Agreement. Pursuant to LICENSOR’s
request, LICENSEE shall arrange for inclusion of a new PAM in
such endorsement.

c. Commercial Automobile Liability Insurance with a mimimum
liability limit of $1,000,000 per occurrence combined single limit.
d. Owner's Protective Policy shall be procured in the name of Long

Island Lighting Company d/b/a LIPA, the Long Island Power
Authority, National Grid Electric Services LLC d/b/a National Grid
and its subsidiaries and affiliates and any Licensed Party with a
minimum liability limit of $3,000,000 per occurrence/aggregate.
Pursuant to LICENSOR’s request, LICENSEE shall arrange for
inclusion of a new PAM in such Policy names.

e. Umbrella Liability Policy with Employers’ Liability, Commercial
General Liability, Commercial Automabile Liability, and Owners’
Protective policies scheduled, and with a minimum limit of
$5,000,000 per occurrence/aggregate. Pursuant to LICENSOR’s
request, LICENSEE shall arrange for inclusion of a new PAM 1n
such Policy name.

The LICENSEE agrees that it will require all of its contractors and subcontractors to
provide insurance meeting the requirements of this Section 3 and will be responsible for ensuring
that all contractors and subcontractors comply with these insurance provisions at all times.

Certificates and/or policies shall provide that coverage may not be canceled or changed
without thirty (30) days prior written notice to the LICENSOR.

Section 4. Notwithstanding anything in this Agreement other than Section 5 of this
Article VI, the LICENSOR's and the PAM’s liability, if any, to the LICENSEE with respect to all
claims of any kind, whether based on contract, indemnity, warranty, tort (including negligence),
strict liability or otherwise, arising out of or in any way connected with the activities under this
Agreement, shall in no event exceed the Additional Charges, pole attachment fee(s), and
application fee(s) actually paid by LICENSEE with respect to the attachmenis to which the claim
reiates and actually paid by LICENSEE within one year prior to presentation of the claim to
LICENSOR or PAM.

Section 5. With respect to the work performed by LICENSOR in connection with the
iransfer of the LICENSERE's existing attachments from existing poles to replacement poles when,
pursuant to Section 9 of Article Il the poles are replaced by the LICENSOR due to damage.
destruction or deterioration to such existing poles, or due to governmental requirements,
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including public works projects, and with respect to any amount paid by LICENSEE pursuant to
Section 2.h. of Article IV, the LICENSOR's and the PAM's liability to the LICENSEE on all
claims of any kind, whether based on contract, indemnity, warranty, tort (including negligence),
strict liability or otherwise, shall in no event exceed the charge actually paid by the LICENSEE
to the LICENSOR for a single transfer pursuant to Section 2.h. of Article IV,

ARTICLE VII

SECURITY, DEFAULT AND REMEDIES
FOR FAILURE TO PERFORM

Section 1. If the LICENSEE shall fail to pay the sums due under this Agreement, the
LICENSOR shall have the right to terminate this Agreement on thirty (30) days written notice
unless the LICENSEE shall have paid the sums due within the thirty (30)-day notice period. [f
the LICENSEEF fails to furnish or continue in force the insurance required by Section 3 of Article
V1 of this Agreement, the LICENSOR shall have the right forthwith to immediately terminate
this Agreement. If the LICENSEE shall default in any other respect in performing any action
required under this Agreement, the LICENSOR shall have, in addition 10 its rights of termination
set forth in this Agreement, the right to cancel the license relating to any attachrnent upon the
expiration of thirty (30) days after written notice of the default has been given to the LICENSEE,
provided that the default has not been cured within such thirty (30)-day period. Termination of
this Agreement shall not release the LICENSEE from any liability or obligation under this
Agreement.

Section 2. LICENSOR shall have the right to terminate this Agreement immediately,
by piving written notice, in the event the LICENSEE (a) is declared insolvent or bankrupt, or
makes an assignment or other arrangement for the benefit of its creditors; or (b) has all or a
substantial portion of its capital stock or assets expropriated by government authority; or (c¢) is
dissolved or liquidated (except as a consequence of an event referred to in the preceding
subsections (a) or (b) of this Section 2).

Section 3. In addition to the remedies provided in this Agreement, the LICENSOR
and the PAM shall have all rights provided by law or in equity.

Section 4. Upon expiration or termination of this Agreement, or upon cancellation of
any licenses, the LICENSEE shall remove its attachments from any poles within thirty (30) days
after the effective date of such expiration, termination or cancellation.

Section 3. If the LICENSEE fails to remove any attachments upon expiration ot
termination of this Agreement or upon cancellation of any licenses, the LICENSOR shall have
the right but no obligation to effect such removal. The LICENSEE shall pay all of the costs
incurred by the LICENSOR attributable to the presence and removal of the LICENSEE's
attachments following expiration or termination of this Agreement or cancellation of any
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licenses. The invoice for such costs is payable within thirty (30) days after the date of such
invoice as Additional Charges. If the LICENSEE removes its property as required by the
LICENSOR upon expiration or termination of this Agreement or upon cancellation of any
licenses, and in doing so fails to leave the LICENSOR's property in its original condition, the
LICENSEE shall be liable in damages to the LICENSOR for the necessary restoration. If,
pursuant to this Section 5, the LICENSOR removes any of the LICENSEE's property from the
LICENSOR's poles or leaves the LICENSEE’s property in ptace on the LICENSOR’s poles, then
the LICENSOR: (a) may hold such property as security for the payment of any sums due under
this Agreement; (b) upon the expiration of thirty (30) days written notice of the LICENSEE's
failure to pay any sums due under this Agreement may sell such property at a public or private
sale in which the LICENSOR and/or the PAM may bid for the property; in the event the property
cannot be sold, the LICENSOR shall dispose of it; (¢) may turn such property over to the
LICENSEE; or (d) may do any combination of these things. In the event that the LICENSOR
sells any of the LICENSEE's property, the LICENSOR shall apply the net proceeds to the
payment of sums due under this Agreement and shall remit the balance, if any, to the
LICENSEE.

ARTICLE VIII

TERM OF AGREEMENT

Section 1. Unless previously terminated pursuant to the provisions of this Agreement,
this Agreement shall continue in effect until five (5} years from its Effective Date and shall
continue thereafter until six (6) months after written notice of fermination 18 given by the
LICENSOR and/or the LICENSEE.

Section 2. This Agreement shall terminate six (6) months from the date hereof if the
LICENSEE shall not have applied for any license hereunder within that period.

Section 3. The LICENSEE may give up its license as to any poles by removing its
attachments therefrom and thereafter giving the LICENSOR notice of such removal on a form. a
copy of which is appended to this Agreement as Exhibit C.

Section 4. This Agreement shall be subject to termination by the LICENSOR in
whole or part without notice, or, where circumstances permit, upon thirty (30) days written notice
to the LICENSEE, when: any governmental authority notifies LICENSOR that continuance of
this Agreement in whole or part violates a governmental law, regulation, code, rule, ordinance, or
order; or if the LICENSEE’s properties are used in vielation of any governmental law,
regulation, code, rule, ordinance, or order.

ARTICLE IX

GENERAL PROVISIONS
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Section 1. The LICENSEE may not assign or otherwise transfer any rights under this
Agreement without the prior written consent of the LICENSOR, which consent shall not be
unreasonably withheld or delayed. No such assignments or transfers shall release the LICENSEE
from its obligations under this Agreement unless and until the assignees and transferees have
expressly agreed in writing to be bound by all terms and conditions hereto. The LICENSOR may
assign, or transfer rights under, this Agreement in whole or part. Subject to the foregoing,
however, this Agreement shall extend to and bind the successors, assigns, and transferees of the
parties hereto. Any attempted assignment or transfer by LICENSEE in violation of this Section
shall be void.

Section 2. Failure of the LICENSOR and/or the PAM to enforce or insist upon
compliance with any of the terms or conditions of this Agreement shall not constitute a general
waiver or relinquishment of any such terms or conditions, but the same shall be and remain at all
times in full force and effect.

Section 3. This Agreement constitutes the entire agreement thereon between the
parties and it may not be amended, waived, modified or supplemented nor may any obligation of
either party be changed or discharged except in writing signed by a duly authorized
representative or agent of the party to be charged.

Section 4. The LICENSOR shall have the right to transfer ownership of any of its
poles, even though the LICENSOR, or the PAM on behalf of the LICENSOR, has granted the
LICENSEE a license with respect thereto. The LICENSOR shall, if possible, provide the
L ICENSEE with not less than thirty (30) days notice prior to any transfer. Upon such transfer,
said license shall terminate, If the LICENSEE has an existing attachment agreement with the
new owner of the pole, the LICENSEFE's attachment shall thenceforth be subject to and governed
by the provisions of that agreement. The LICENSOR and the PAM shall have no liability
whatsoever to the LICENSEE in the event or as the result of such pole ownership transfer.

Section 5. If the LICENSOR becomes owner of a pole to which the LICENSEE has
made attachments pursuant to an agreement with the former owner of the pole, the LICENSEE
agrees that said pole, with the LICENSEE's attachments, shall, as of the day said pole becomes
the property of the LICENSOR, be subject to and governed by the terms of this Agreement.

Section 6. Except as otherwise specified, any notice to be given to the LICENSOR
under this Agreement shall be sent by registered mail, return receipt requested, to:

National Grid Electric Services LLC

on behalf of

Long Island Lighting Company

dib/a LIPA

175 East Old Country Road

Hicksville, New York 11801

Attention: Contract Management Section
Telephone No.: {516) 545-5761
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Facsimile No.: (516) 545-5734
with a copy to:

Long Island Lighting Company d/b/a LIPA
333 Earle Ovington Blvd., Suite 403
Uniondale, New York 11553

Attention: Office of General Counsel
Telephone No.: 516-222-7700

Facsimile No.: 516-222-9137

Any notice to be given to the LICENSEE under this Agreement shall be sent by registered
mail, return receipt requested, to:

Marvin Tenzer

1775 Broadway

New York, NY 10019
Telephone No.: (212) 262-6699
Facsimile No.: (212) 262-6959

Any notice shall be effective immediately upon being deposited in the United States mail.

Section 7. This Agreement shall be govemed by and interpreted according to the laws
of the State of New York without reference to its choice of law rules.

Section 8. - The partics hereto shall at all times observe and comply with, and the
provisions of this Agreement are subject to, all governmental laws, regulations, codes, rules,
ordinances, or orders which in any manner affect the rights and obligations of the parties hereto
under this Agreement. LICENSEE shall, at LICENSEE’s sole cost and expense, comply with all
of the requirements now in force, or which may hereafter be imposed, by all federal, state,
county, municipal and other applicable governmental authorities, pertaining to site plan,
subdivision, special permit or other approval required in connection with carrying out this
Agreement inctuding, but not limited to, the requirements under the State Environmental Quality
Review Act (SEQRA). If requested by LICENSOR, as a pre-condition to being granted each
license under this Agreement, LICENSEE shall provide written certification satisfactory to
LICENSOR that LICENSEE is in compliance with all applicable governmental requirements, as
referred to in the pervious sentence, and has obtained any other necessary third party consents.
Without diminishing in any way LICENSEE’S obligation to comply with all governrnental
requirements, such certification shall identify all governmental approvals required and all
govemnmental approvals received, and all other third party consents required and all third party
consents received. LICENSEE agrees to indemnify and hold LICENSOR, the Authority, the
PAM and their respective directors, trustees, officers, employees, affiliates, agents, assigns,
successors, representatives, contractors and subcontractors harmless from and against any and all
claims. losses, damages, liabilities, fines, penalties, charges, administrative and judictal actions
or proceedings, and orders, judgments, enforcement actions of any kind, and all costs and
expenses whatsoever incwired in connection therewith including, but not limited to, attorneys’,
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consultants’ and/or engineering fees and expenses arising, directly or indirectly, in whole or in
part, out of or in connection with any failure by LICENSEE to comply with the terms of any
resolution, order or other ruling or decision issued by any federal, state or municipal government
department or agency having regulatory authority over land use and/or environmental matters
regarding any activity carried on or undertaken under this Agreement by LICENSEE or any
employees, agents, contractors or subcontractors of LICENSEE. This indemnification and hold
harmless shall survive the termination and expiration of this Agreement for whatever reason.

Section 9. The LICENSEE shall be available to the staff employees of the
LICENSOR and/or the PAM twenty-four (24) hours a day, seven (7) days a week, regarding
problems or complaints resulting from the attachment, installation, operation, maintenance or
removal of the attachments. The LICENSOR and/or the PAM may contact the LICENSEE at
telephone number ( 212 ) 262-6699 regarding such problems or complaints.

Section 10.  This Agreement, including the fees, rates and charges set forth herein,
shall be subject to the Authority’s Tariff for Electric Service, inchiding any future revisions or
successor to that Tariff. LICENSEE agrees that the Pole Attachment Fee, as referenced in
Article TV, Section 1.a and set forth in Exhibit D hereto, shall be adjusted relroactively for all
times during which LICENSEE was subject to such fee pursuant to this Agreement, to reflect any
different Pole Attachment Fee in the Authority’s Tariff for Electric Service for LICENSEE’s type
of attachment.
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by their duly
authorized representatives as of the day and year first above written.

NATIONAL GRID ELECTRIC SERVICES LLC  EAST END ERUV ASSOCIATION, INC.
ON BEHALF OELONG [SLAND

LIGHTING, Y D/B/A LIPA— ’ /

By: //N é‘;ﬁéﬂ By: !‘{W /( f / %(f
/ (Signature) / (Signature)

NAME: \ohin Bruckner NAME: éﬁ;g[z[f[ L .’?A Zér

(Print) (Print) a“//
TITLE:Se. Yaee Srecrdent LT T30 TITLE: {’V@"}
DATE: _ é’/:;jfa DATE: 7/ 26// 4 .
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EXHIBIT A

APPLICATION AND LICENSE

(See Article I, Section I and Article I, Section 2)

National Grid Electric Services LLC

on behalf of

ong Island Lighting Company

d/b/a LIPA

175 East Old Country Road

Hicksville, New York 11801

Aftention: Lighting & Attachments Section

In accordance with the terms of the Agreement between Long Island Lighting Company
d/bfa LIPA, through its agent National Grid Electric Services LLC, and East End Eruv
Asgsociation, Inc., dated as of July 27, 2010, application is hereby made for a license or licenses
t6 make atlachments in the form of lechis (as shown attached hereto) which will not require the
attachment of cables and wires, to the following poles:

Pole Location

Pole (Street, Cross Mounting Hetght
Number Street, Gnid) on Pole(Maximum and Minimum)
By: Title:
{Signature)
Name: _ Date:
(Print)
License Number is hereby granted for attachment to such of the above

poles as have not been stricken from the above list.

NATIONAL GRID ELECTRIC SERVICES LLC, ON BEHALF OF LONG ISLAND
LIGHTING COMPANY D/B/A LIPA

By: Title:
(Signature) Contract Management Section
Name: Date:
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EXHIBIT B

SPECIFICATIONS FOR MAKING ATTACHMENTS

(See Article V, Section 2)



i

NOTES:
t. This standard pertaing to carnmunication attachments only.

2. Additional party attachments shall be instelled 10" above last party's attachments and 3'-4" below LIPA factlition.
3. Seperation between vertical run and jeint uso equipment shel be one-eighth of the pole circumference if practicable,

byt in all cases at least 2 inchos.

4. Licensor shall specify the location of licensee's atachments on each pole, including the location of licensee's riser cables,

5. Licensoe's strand-mounted equtipment housings and cabls drop loops shall ba placed at least six inches above the noaxt lower facility.

6. Whers LIPA permits using both sideg of the pole, the vartical 12" minimum clearance may be reduced, provided the diagonal
clearance is 12" and a minimum separation af 4' bebweon bolt holes is maintained.

qik

- and Cable

See Note 64
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_NOTES

|. This standard pertains io communication attachments only.

[ L)

but in all cases at least 2 inches.

L I

. Additional party attachments shall be installed 1'-0” above last party's attachments and 3'-4" below LIPA factlities.
. Separation between vertica) run and joint use equipment shall be one-eighth of the pole circumferonce if practicable,

. Licensor shall specify the location of licensee's attachments on each pole, including the location of licensea's niser cables.
. Licensee's strand-mounted ¢quipment housings and cable deap loops shall be placed ot least aix inches above the next lower facility.

6. Where LIPA permits uging both sides of the pols, the verrical 12" minimum ¢learance may be reduced, provided the diagenal
clegrance is 12" and @ minimum separation of 4’ botween bolt holes is maintained.

See Note 5
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Tenafly eruv battle resonates in Westhampton Beach

Eublication: The Southampton Press
By Josdca DiNapali Aug 18, 2008 1:50 PM 2 COMMENTS

Kenneth Wagner, a mamber of the Tenafly aruv
association.
VIEW ALL IMAGES

RELATED ARTICLES

www.? 7east.com/news/article_print.cf...

Since February, when the Hampton
Synagogue first asked Westhampton Beach
Village for a proclamation permitting an
invisible religious boundary to be established
in the municipality, both opponents and
supporters of the eruv have referenced a
federal court case that permitted the
construction of a similar boundary in the
Borough of Tenafly, New Jersey.

And for just as long, proponents and
opponents of the Westhampton Beach eruv
have quoted the court case in making their
argurments both for and against the
establishment of the religious boundary.

Officials at the synagogue, located on
Sunset Avenue, said the boundary is
needed to allow Orthodox Jews to push and
catry objects, such as baby cariages and
wheelchairs, on the Sabbath so they can
attend temple. They say the court ruling
clears the way for the village to act, and
aven makes establishment of an eruv a First
Amendment right. But opponents interpret
the Tenafly ruling differently, saying it in no
way makes an eruv a religious right.

The battle over the religious boundary in
Tenafly—which is close to other boroughs,
like Englewood and Teaneck, that also have
eruvs—began in 1999, when a local
synagogue first proposed the eruv. The
battle did not end until 2006, when local
government officials finally signed off on the
proposal and had to pay more than
$300,000 in attorney fees to the group
fighting for the religious boundary.

Borough officials were forced to pick up the
attomey fees accumulated by the Tenafly
Eruv Association as part of the court
settlement, according to Robert Sugarman,
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> Lettar Sugges'ts Synacjogue Had Sights Set On  a Manhattan-based attomey who

Larger Religious Boundary Nov 3, 2010 11:24 represented the group in the case.
AM
Jeff Fox, the rabbi at Kesher: The
> Westhamptan Beach Eruv Proposal Moves Community Synagogue of Tenafly and
Forward Oct 27, 2010 1:48 PM Englewood, explained that the Tenafly eruv,
> New proposal for religious boundary on public which is delineated by lechis, or black
roads spurs questions In Westhampton Beach piast!c pipes—similar to what is being
Sep 1, 2010 2:02 PM proposed in Westhampton Beach Village—

was established by the Tenafty Eruv
Association after securing permission from
Bergen County, and not local borough

> Westhampton Beach quashes discussion on
proposed religious boundary Oct 23, 2008 2:46

PH officials. The reason: 8Borough of Tenafly
> Hampton Synagogue files legal brief on officials were dragging their feet on the
proposed religlous boundary Oct 21,2008 2:20 application, so the association bypassed
PM their authorty on the matter, going to
rore county officials.

Chaim Book, the main catalyst behind the
creation of the Tenafly eruv, could not be reached for comment.

But several articles in The Bergen Record, some of which quote Mr, Book, explain that
the Tenafly Eruv Association, after being stymied by Berough of Tenafly officials,
secured a proclamation from former Bergen County Executive William “Pat” Schuber in
order to create the religious boundary. Shortly thereafter, borough officials filed an
injunction against the association after it installed the black plastic pipes on utility
poies in Tenafly, demarcating about an estimated 20-square-mile area, Rabbi Fox

explained.

A series of lawsuits and countersuits followed that first injunction until, finally, the case
reached the U.S. Court of Appeals for the 3rd Circuit—the highest federal court in New
Jersey in 2002. Rabbi Fox noted that boraugh officials then filed an appeal against the
3rd Circuit Court decision, which permitted the eruv, but the next court that could
entertain the issue—the U.S5. Supreme Court—refused to hear the case, leaving the
appeals court ruling as the final word.

IMPACT OF RULING

Today, this federal-level case stands as one of the most referenced by those
entrenched in the controversy over the eruv in Westhampton Beach. The case, which
was decided in 2002 but not settled on the locai level until 2006, permitted the eruv to
stay in place on account of the borough’s “selective enforcement” of an ordinance
involving the posting of signs on utility poles within the borough.

Mr. Sugarman explained that it took four years to reach a settlement due to a series of
negotiations between the association and the borough, as well as the borough's
petition to the U.S. Supreme Court. Borough officials were forced to return to the
negotiation table after the court denied its request.

Since between 50 to 60 percent of the Tenafly eruv had been established already by
2001, the ruling went on to say that the religious boundary would “cause neither the
borough nor its residents any serious injury.” The case goes on to state that "the [eruv
association’s] free exercise of religion will be impaired” if the eruv were to be taken
down.

www. 2 7east.com/news/artide_print.cf...
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“The balance tips easily in the plaintiffs’ favor,” the ruling continues.

Many opponents of the eruv in Westhampton Beach claim that the Tenafly case holds
no weight in the village, while supporters of the eruv say the court decision proves
that, if the Hampton Synagogue ever has to file a lawsuit, it would win based on the
precedent of the Tenafly case.

Rabbi Marc Schneier, the founding rabbi of the Hampton Synagogue, has declined to
answer questions about whether or not he would pursue legal action if the
Westhampton Beach Village Board denies his request for an eruv, once it is refiled this
fall. The measure was temporarily withdrawn by the synagogue earier this summer after
vocal opponents of the religious boundary urged the village to deny the request.

Rabbi Schneier also caused widespread speculation that he would bypass the Village
Board altogether—simitar to the way the Tenafly Eruv Association skipped over borough
officials—when, earlier this month, he invited New York Govemnor David Patersen to
speak following the end of Shabbat services at the Westhampton Beach synagogue on
August 2. Any entity that has the authority to close roads can approve the creation of
a eruv, according to Rabbi Schneler.

Bruce Rosen, an attomey with the Florham Park, New Jersey-based law firm McCusker,
Anselmi, Rosen and Carvelli, represented the Borough of Tenafly in its court battle
against the New Jersey synagogue. He explained that the 3rd Circuit decision on the
Tenafly case states that if the borough allows utility poles to be used by individuals for
secular purposes, it cannot forbid a religious organization, such as the Tenafly Eruv
Association, to also utilize the poles for the lechis for an eruv.

Mr. Rosen added that while the Tenafly case did permit the established eruv to remain
in place, it in no way ruled that Orthodox Jews “have a right to the eruv.”

*It doesn’t say anywhere that a municipality has to provide a religious accommodation
in the form of an eruv,” Mr. Rosen said. “If they’re allowing their poles to be used by
other organizations, [borough officials] cant deprive the synagogue of doing it.”

Mr. Rosen also stressed that permission to create an eruv is not a “civil right”"—a term
used by Rabbi Schneier to describe his synagogue’s desire to have a 1-square-mile
religious boundary, which would be demarcated with between 30 and 40 black plastic
pipes affixed to utility poles, in Westhampton Beach.

Morris Tuchman, a member of the eruv association at the Hampton Synagogue in
Westhampton Beach, countered that the Tenafly case is a civil rights case because it
applied “strict scrutiny” to the issue. Strict scrutiny is code for a civil rights case, Mr.
Tuchman expiained.

However, Mr. Rosen said that “there is nothing mandating that the town must allow
[the eruv],” the eruv. He explained that the proposed creation of an eruv is "not an
unconstitutional entanglerment of church and state”—although this argurment has been
made by eruv opponents in Westhampton Beach.

Mr. Tuchman agreed that there is nothing mandating that Westhampton Beach must
approve an eruv, but added that the village still needs a “compelling state interest” in
order to deny the proclamation. This, Mr. Tuchman contends, will he difficult to find.

Mark Williams, a retired lawyer and one of the leaders against the eruv in Westhampton

www .2 7east.com/news/articte_print.cf...
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Beach, agreed with Mr. Rosen’s opinion, noting that the village needs to come up with a
legitimate excuse to deny such an application. Mr. Williams is involved with the Alliance
for the Separatlon of Church and State in the Greater Westhampton Beach Area, a
group that opposes the eruv.

Mr. Williamms said he agrees with the decisian of the Tenafly case—that a munic ipality
cannot selectively enforce an ordinance. But, he explalned, if an ordinance regarding
signs on utility poles is enforced impartially, then it could be used to prohibit the
establishment of an eruv. .

“all the Constitutlon requires is that the government be neutral to religion,” Mr, Williams
said. "It can'’t favor it—it can't discriminate.”

Mr. Williams declined to go into greater detail at this time, explaining that he has been
asked by the Westhampton Beach to provide a legal opinion on the eruv on behalf of
the alliance.

DEFINING A SIGN

paul Houlihan, the village’s building inspector, said Westhampton Beach currently lacks a
sign ordinance that specifically relates to utility poles—only one that addresses the
“public right-of-way” in the village.

“There is no sign ordinance special to the telephone poles, but if a sign is placed in the
public right-of-way, the building inspector can remove it,” Mr. Houlihan said.

He also added that, in his opinion, the lechis would not qualify as signs. Quoting the
vilage code, Mr. Houlhan said that a sign is defined as a "material structure or device
or part thereof which shall display or include any letter, word, model, banner, pennant,
insignia, device, flag, string of lights, artificial lighting or graphic representation.”

“A sign is ali about advertising or announcing a business or product or event,” Mr.
Houlihan said. “Nothing I've heard so far with these pieces of pipes sound like a sign to
me. I'm hard-pressed to find a difference between that and other plastic pipes on poles

”

now,

AN ERUV’'S IMPACT
Regardless of what happens in Westhampton Beach, since 2001 Orthodox Jews in :
Tenafly, New Jersey, have been permitted to push and carry objects on the Sabbath, w
the Jewish holy day. On Saturday mamings in the borough, which has a year-round : 5
population of about 14,000, Orthodox Jewish mothers push strollers while walking next
to their husbands. At least 30 strollers were parked outside of Kesher: The Community
Synagogue for Tenafly and Englewood during a recent visit.

The comminity, though significantly larger than Westhampton Beach, has not been
transformed into an Orthodox enclave since the eruv was established—the stores in the
borough were open on Saturday, cars navigated within the eruv, and the streets were

not congested with Orthodox Jews walking to and from synagogue.

This is the opposite of some fears held by some Westhampton Beach residents--some !
of whom believe that the eruv will act as the first step in transforming the village into
an Orthodox enclave.

Some opponents of the eruv have charged that the synagogue unfairly iabels anyone
who opposes the religious boundary as "anti-Semitic.” A desire to avoid such branding

o A 4
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has prémpte'd'a large' number of village residents to publicly bppose the eruv. A smaller’
group has suggested that the village would become "too Jewish” with an eruv, while
others have speculated that the synagogue would eventually demand that all of shops
in the village close their doors on Saturdays. Rabbi Schneier has denied that allegation
in previous interviews,

“Just hecause the eruv makes an area appealing to one group of peopie, it isn't
necessarily going to block out another group,” said Kenneth Wagner, a congregant of
Kesher Synagogue and a member of the Tenafly Eruv Association. Originally from Great
Neck, Mr. Wagner has helped establish eruvs in Bell Harbor and Atlantic Beach in New
York, as well as in Stamford and New Haven, both in Connecticut,

“If you open an Italian supermarket, you're not going to block out the Orthodox who
won't eat the cheese,” Mr. Wagner said.

Yael Polinsky, a young mother who is a congregant of Kesher: The Community
Synagogue of Tenafly and Englewood, says that the religious boundary is an absolute
necessity for everyday life.

“I would never live somewhere where there wasn't an eruv,” said Ms. Polinsky, who
must push a baby carrage if she wants to attend religious services on the Sabbath. "1
couldn't be kept in the house all day.

"It would be impossible without a synagogue,” Ms. Polinsky continued. “With young kids
and a baby, you can’t leave the house. It's overly restrictive.”

Ms. Polinsky explained that she is originally from Rochester, a city in upstate New York
that has an eruv. “Rochester is not a mecca of Judaism, but everyone supports each
other,” she said. "When I came here, to a town hall meeting, it seemed like most of the
things seemed to concentrate on ... keeping the Orthodox out.”

Other residents of Tenafly have mixed opinions about the impact of the eruv. Sherry
Kaplan, a resident of Cresskill, a borough neighbaring Tenafly, explained that some
people thought that the eruv viclated the separation of church and state.

It brought to mind the conflict of church and state to some,” said Ms. Kaplan, who
works in Tenafly. “But it was more an issue of tolerance. After all, it's just small strips
of plastic that are practically invisible.”

Once the eruv was established, Ms. Kaplan said she and her hushand went around
trying to find the lechis, but could not locate them.

A woman on the street in the downtown business area in Tenafly, who spoke on the
condition of anonymity, said “there shouldnt have been any argument” over the eruv.
“Every other town does it—it was ridiculous,” she said.

The worman noted that the eruv did bring in more Orthodox families, though that did not
“hother” her. "I think the borough wasted a lot of tax money,” she said.

Meanwhile, Mike Granoff, the current president of the Kesher synagogue, said that in
his personal dealings with the Borough of Tenafly, he never "came across anyone who
said they were oppased to {the eruv].” He added that he does not believe it
“negatively influenced the community in any way.” In fact, he thinks that the opposite
is true.

www.27east.com/news/article_print.cf...
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“It’s attracted young'farniﬂes to the town,” Mr, Granéff said. "lt's been a boon to the
town.”
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Conrad Teller
Mayor

Tonij-Jo Birk
James Kametier
Joan Levan
Hank Tucker
Frustees

Kathlaen McGinnis
Vitiage Clerk

Hermon 3. Bishap
Village Attorney

e @

(631) 288-1654 * Fax: (631) 288-4332 * clerk@westhamptonbeach.org Eer)

Incorporated Village of Westhampton Beach
165 MIll Road, Westhampton Beach, New York 11978

May 18, 2009 e s

William J. Balcerski ey
Assigtant General Cotinsel T M
Verizon Communications ER
VCS4NO70A T
One Verizon Way g L
Basking Ridge, NJ 07920-1097 '

Dear Mr. Baleerski-

We're writing as the Board of Trustees of the Village of Westhampton Beach, the
Village’s governing body. It’s the Board’s understanding that Verizon has again been:
discussing with the Hampton Synagogue an agreement that would result in attachments to
utility poles owned by Verizon and/or the Long Island Power Authority located within
Vilage limits in order to create an “eruv” under Jewish law, The Board further
understands Verizon’s position to be that it will not execute the proposed agreement, and
will not take or permit any action with respect to utility pole attachkiments, unless and vmti]
the Village approves the attachments.

For your information, the Synagogue submitted an application to the Village Trustees in
March 2008 seeking appeoval of an eruv within Village limits. The application was
“withdrawn” by the Synagogue in May of 2008. Since that time, the Village has received
no request for approval of utility pole attachments. In the event such a request is received,
it will be considered in accordance with Village regulations and procedures, and you wiil
be notified of the Board’s decision forthwith.

Please feel free to call us or our Village Attorney, Hermon J. Bishop if you have any
questions. [n any event, please contact us immediately if our understanding of Verizon's
position with respect to utility pole atachments (paragraph 1, above} is not correct.

Thank you for your consideration.

Sincerely,
Viilage of Westhampton Beach Trustees

Toni-Jo Birk {{ gy gm‘ﬂ%‘ﬂ‘“ﬁ’ _

James Kameter /-/ Annen

Joan Levan Wh

Hank Tucker 576-359-3506 ° T,
{

c¢: Mayor Teller

Hernmon J. Bishop, Village Attorney 631 -288-0440
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Debate over Jewish religious boundary begins =" 2=5bHET
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Pubiication: The Southampton Press
By Will James Sep 29, 2010 2:00 PM 53 COMMENTS

Opposition continues to stir over plans to establish an
eruv in western Southampton Town, near
Westhampton Beach and Quogue villages, even
though a formal application for the symbolic Jewish
religious boundary has yet to materialize before either
the village or Southampton Town.

Throughout September, after a renewed push for the
religious boundary surfaced, local residents have sent
dozens of letters and e-mails to the three
municipalities, opposing the creation of an eruv that
would encompass all of Westhampton Beach and
Quiogue, and parts of Quogue and Westhampton. An
eruv is a mostly invisible boundary that allows
Orthodox Jews to carry and push certain objects on
the Sabbath—activities that are normally prohibited on
their holy day. It is typically delineated with black
markings affixed to utility poles.

Pragacsis S

Arnold Sheiffer, chairman of Jewish People
Opposed io the Eruv, speaking at a Westhampton
Beach Village Board meeting on September 2.
Photo by Will James

In late August, Westhampton Beach Mayor Conrad Teller announced that he had caught wind of a
possible application for a larger eruv than the one originally proposed two years ago by the
Hampton Synagogue in Westhampton Beach. The earlier application, which was later withdrawn
by the Sunset Avenue synagogue, calied for a religious boundary only in Westhampton Beach.

Marvin Tenzer, the head of a nonprofit called East End Eruv Association, later confirmed that his
group is now considering establishing a larger eruv in that general area, and has contacted utility
companies about marking poles. Mr. Tenzer, a resioen

the law firm Tenzer and Lunin LLP in Manhattan, did not return calls over the past two weeks
inquiring about the status of his proposal.

i Vo
K
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Opposition to the latest eruv application is centered in Westhampton Beach, where a similar
application filed by the synagogue in 2008 sparked protests from residents. Over the past month,

http://www.Z?east.com/news/article.cfmeesthampton—Beach/299830/Debate—0ver-]ewish.., 1/14/2011



residents have sent more than 20 letters and e-maiis to village officials in Westhampton Beach,
expressing opposition to any future eruv proposals in the area. They have also sent a handful of
similar letters to officials in Quogue Village and Southampton Town.

° strongly oppose the creation of an eruv and anything religious that imposes on others,” wrote
Mark Mitzner, who identified himself in a letter to Mr. Teller as a resident of the vilage who is
Jewish. “The people that are attempting this outrage are the people who are intolerant. If the
eruv is created I would hope every other recognized religion would place their insignia on the
telephone poles.”

The group Jewish People Opposed to the Eruv, which formed to protest the 2008 application, has
reemerged as a force in the mounting opposition. A meeting of the group drew scores of people
to Starr Boggs restaurant in Westhampton Beach on Sunday, September 26, according to
Chairman Arnold Sheiffer.

Mr. Sheiffer, who lives Westhampton Beach, said he thinks the Hampton Synagogue is behind the
current proposal, even though Mr. Tenzer, who is listed as a founder in the synagogue’s list of
benefactors, said the house of worship was not involved. Mr. Sheiffer accused Rabbi Marc
Schneier, the founding rabbi of the synagogue, of having a financial stake in his house of
worship, addirg that the rabbi is only seeking to increase the value of his investment by
establishing an eruv around it. :

Rabbi Schneier has not returned calls seeking comment over the past month.

Mr. Sheiffer, who is Jewish, said concerns over the government’s involvement in religious matters
drives his group’s opposition. “We don't believe a governmental body should segregate a portion
of any area to one particular group, whether religious or otherwise,” he said. “"We believe that the
communities we live in are secular communities where all religions are treated the same.”

The chairman also said an eruv would “change the character of the neighborhood” by turning the
area into an “enclave of just ultra-Orthodox Jewish people” and lower property values. He said
anti-Semitism was not at the heart of the opposition to the eruv.

But Clint Greenbaum, a Westhampton Beach resident and one of two people to write to the
village in support of an eruv, said those concerns are “laughable,” and designed to conjure fear
and mask anti-Orthodox discrimination, The opposition, he said, is making the issue seem higger
than it is.

“An eruv is only sormnething that allows you to push a baby’s stroller or a wheelchair, or carry
keys or a prayer shawl! on the Sabbath. That's it,” said Mr. Greenbaum, who attends services at
Hampton Synagogue but said he would not benefit from the eruv. “The eruv is so invisible that
you literally have to give a map to people because you don’t know where it is.”

A woman named Carol Schechter also wrote a letter to Mr. Teller and Southampton Town officials
on September 22, calling the opposition to the eruv “blatant anti-Semitism.”

"An eruv would not physically change anything in the town,” she wrote. "It will allow those with
smalt children to push a carriage on the Sabbath, and allow those in a wheelchair to go to
services by being able to be pushed. It will allow my diabetic friend to be able to bring her
syringes and insulin to the synagogue on the Sabbath.”

http://www.27east. com/news/article.cfm/Westhampton-B each/299830/Debate-over-Jewish... 1/14/2011
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By Will James Ser 28, 2010 2:00 Ph 83 COMMENTS

Ali five members of the Westhampton Beach Village
Board, including Mr. Teller, said they will oppose an
eruv if an application is ever presented to them. They
have taken the position that East End Eruv Association
must, by law, apply with the village to post the
markings that delineate the boundary, and have said
they are planning to hire an attorney to represent
them in the matter.

Quogue Village Mayor Peter Sartorius wrote in a letter
on September 9 to attorneys for Verizon and the Long
Island Power Authority—the companies that own the
utility poles—stating that affixing markers to utility
poles is prohibited under village code, indicating that
such an application would require special village
approval. As of earlier this week, the mayor, who said
he has not yet taken a position on the eruv, had not
received a response from the companies.

Arnold Sheiffer, chairman of Jewish People
Opposed to the Eruv, speaking at a Westhampton
Beach Village Board meeling on September 2.
Photo by Wil James

Jennifer Garvey, a spokeswoman for Southampton Town Supervisor Anna Throne-Holst, said the
town has not received an application for an eruv, and officials have not yet taken a position on
the issue.

Verizon spokesman John Bonomo confirmed in August that the East End Eruv Association
approached the company about marking the utility potes for an eruv. This week, Mr. Bonomo said
verizon would not sign off any such application until the applicant first secured approval from the
local governments—the same staince his comipany ook with the 2008 proposal.

“Once all the necessary issues are resolved and any permits from the town or village that are
required, when they are secured, I think then we would go ahead and work with whatever groups
want to get this done,” he said.

http://www 2 7east.com/news/article. cfm/W esthampton-Beach/299830/Debate-over-Jewish .. 1/1 4/2011
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Nonprofit gets preliminary OKs for
Hamptons eruv

October 31, 2010 by JENNIFER BARRIOS / jennifer.barrios@newsday.com

A nonprofit formed to create an eruv in the Hamptons has received
preliminary permission from two utitities to use their poles in creating
the symbolic religious border in the Westhampton Beach area.

The East £nd Eruv Association, a nonprofit created in March, had
applied to Verizon and the Long Island Power Authority for permission
to string wires on their utility poles to create the eruv, a symbolic
boundary that would allow Orthodox Jews to carry items and wheel
strollers within its space on the Sabbath. Such activity is traditionally
prohibited on the Sabbath without an eruv.

The move mirrors a 2008 attempt by the Hampton Synagogue to
create an eruv around Westhampton Beach. The synagogue withdrew
that proposal after opponents argued that the eruv wouid attract more Orthodox Jews to the
neighborhood, changing the makeup of the community.

Repraesentatives from the East End Eruv
Association, which includes several people
involved in the 2008 attempt, and the

Hampton Synagogue did not return '
repeated calls for comment. it is unclear
whether the synagogue supports the latest S

AN DNy Ho e
eruv proposal. ‘-

NEW YEAR'S EVE 2011
One Extraordinary Event |

Proposed eruv borders

The eruv - which would laok similar to wire . _
strung on utifity poles - would encompass One Renowned Location '
Westhampton Beach and Quiogue and ; _
include parts of Quogue and Westhampton ' ’
in the town of Southampton.

Verizon said last week that it would allow the eruv fo proceed. In an Oci. 26 letter o Quogue
mayor Peter Sartorius, Verizon's legal counsel said that the utility "intends to issue ficenses to
permit the Association to attach lechis to Verizon's poles,” and that a legal opinion offered by
proponents of the eruv stated "that permission from the Village is not necessary." Lechis are
small wooden sticks that are attached to utility poles as part of the construction of an eruv.
LIPA also said it would allow the project.

newsday.com/.../nonprofit-gets-prelimi... 1/2




12/23/2CGt0 Newsday.com
Sartorius said he was dismayed that the eruv could go up without his village's approval. He
said village attorneys likely would send a ietter to Verizon arguing against the eruv because
they beiieve it violates the village's zoning code.

Westhampton Beach Mayor Conrad Teller said he would abide by the wishes of his
constituents and oppose the eruv. The village plans lo hire an attorney to challenge the eruv
if the plan progresses.

A spokeswoman for the town of Southampton said officials there believe only the utility
companies, and not the town, would be involved, since the eruv would be on the utility poles,

Opponents of the eruv say that it will turn Westhampton Beach and surrounding areas into an
Orthodox Jewish enclave, which they fear could drive down property values.

Arnold Shaeiffer, founder and chairman of Jewish People Opposed to the Eruv, said his group
believes that the eruv would make the area similar to Lawrence, which has a significant
Orthodox population.

"We want to continue as a secular village and our way of life," said Sheiffer, a Westhampton
Beach resident. "This really has ramifications similar to what happened in Lawrence, Long
lsland, where the area was turned into an Orthodox area, public schools were closed and real
estate values fell.”

Estelle Lubliner, a resident of Westhampton and Manhattan, agreed.

"It would have an effect on the demographics of this fown, the economy of this town, the
whole landscape of the town,” she said. "If you need an eruv, this is just not the place. Why
does the town have to change for certain people? There are other seaside communities. If
you're Orthodox, know that not every place in the world is for you.”

It's 'religious freedom’

Rabbi Mordecai Golshevsky of Young Israel of Caram, an Orthodox caongregation neot
involved in the eruv proposal, said he's dismayed by the cpposition he's seen.

"This is America, home of religious freedom," he said. "What's going on here? They're
pointing to Lawrence. What's wrong with Lawrence? Orthodox Jews live there? So what - we
should chase them out? This whole conversation’s obscene."

< back to article

newsday.cam/.. /nonprofit-gets-prefimi... 2/2
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Toni-Jo Birk seeks third term in Westhampton "% 2 =200

RECOMMEND

Beach e
Publication: The Southampton Press wdm”
By Hallie D. Martin Jun 15, 2010 12:50 £

Toni-Jo Birk is proud of the things she’s accomplished
during her first four years on the Westhampton Beach
Viilage Board, pointing to the finalization of the
village's master plan in 2007 and the installation of a
new preschool playground off Main Street. Noting that
she has built a reputation for being a good listener,
Ms. Birk hopes that voters will elect her to a third two-
year term on Friday.

“I'll do whatever the community wants,” she said.

Ms. Birk, 50, who was elected to the board in 2006
: and reelected in 2008, said she supports holding

Toni-Jo Birk disciplinary hearings for Westhampton Beach Police
Officers Michael Bruetsch and Joseph Pesapane. The
officers were suspended by Mayor Conrad Teller in

- October after an external investigation conducted by
Suffolk County Police found that they lied about the
circumstances involving the disappearance of a fellow
officer's handgun at police headguarters. The firearm
was later recovered. The two officers, meanwhile,
were reinstated by the board’s majority in December
and restricted to desk duty ever since.

“Either these are allegations that are true, or these
are allegations that are faise. I want their names
cleared,” Ms. Birk said. “I want them back to work
doing what they are hired to do. I cannot sit here ...
as an elected official with a clear conscious and say,
e =S spoe them back on the street tomorrow,” when there
RELATED ARTICLES are allegations of misrepresentation.”

http:/fwww. Z?east_com/news/article.cfmfw esthampton-Beach/283577/Toni-Jo-Birk-seeks-... 1/14/2011
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Ms. Birk, who missed the December meeting when the
board dropped the charges, originally said she
supported that decision. She said she changed her
mind after discussing the issue with the village’s labor
attorney and, since then, has consistently voted with
Mayor Teller to hold the disciplinary hearings and
rescind four resolutions that demand internal records
from the police department.

*My opposition says they want more information about
the hearing,” said Ms. Birk, noting that her fellow
board members, which includes mayoral challenger
Hank Tucker, never asked the Suffolk County Internal
Affairs Bureau for more information about the
investigation that led to the charges. "I don’t know
what additional information they need.”

If reelected, Ms. Birk said that restoring the image of
the village, and its police department, will be a
chalienge. She said that holding the hearings and
resolving internal issues with the police department
will help move day-to-day business forward.

“Until the negativity and the impasse gets worked through, we're not going anywhere,” she said.

Ms. Birk said she will continue working to maintain the village's amenities, namely its two
beaches, and make sure that the streets are cleaned and the roads plowed. Ms. Birk, whose
family owns Bike n’ Kite on Potunk Lane, says she wants to improve communication with the
village's business owners, noting that she understands the challenges of operating a business in a

summer resort town,

As for the withdrawn application for the eruv, the invisible religious boundary propased by the
Hampton Synagogue, Ms. Birk said that her position has not changed: she still opposes it. She
also noted that the withdrawn application, which was puiled by the synagogue more than two
years ago when it was clear that the board would not support it, said the issue is being used by
her opponent, trustee candidate Charlie pPalmer, to scare residents.

“I am very surprised to see it back again,” she said. "I'm very disappointed that the fear factor is

back.”

Ms. Birk has been a member of the Westhampton War Memorial Ambulance for about 10 years,
and sits on the company’s Board of Directors. Her husband, Bart, volunteers with the
Westhampton Beach Fire Department. Ms. Birk, who has two school-age children, is involved with
the Westhampton Beach Elementary School Parent Teacher Association and serves as secretary

of the Westhampton Beach Lacrosse Club.

http://www. 2 Teast. com/news/article.cfm/Westhampton-Beach/283 577/Toni-Jo-Birk-seeks-... 1/14/2011
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Hank Tucker seeks to unseat mayor in

Westhampton Beach I
Publication: The Southampion Press s i
By Haltie D. Martin ... .. . 0 o o 0 g

Hank Tucker said he decided to challenge incumbent

Mayor Conrad Teller because he believes it is time to

change the way Westhampton Beach Viliage conducts
its business.

[ just felt that it was time for a fresh look at things,”
he said.

Mr. Tucker, 49, has lived in the village for the past 15
years and was first elected to the Village Board in
2007. If elected mayor, Mr. Tucker, who enjoys a safe
run this year because his trustee term does not expire
until 2011, said he wants to maintain the character of
the village, namely its quaint shops and clean
beaches.

The owner of Holey Moses Cheesecakes in
Westhampton says all the recent negative press about
westhampton Beach and, specifically, its police
department, makes him want to help restore the
municipality’s image.

I think we can get back to getting the Village of
Westhampton Beach to a place where we can all be
proud of and not embroiled in controversy,” he said.

To accomptlish that, Mr. Tucker said he would clean up
the Westhampton Beach Police Department by first
subjecting it to a “thorough and extensive review,”
including an examination of procedures and
operations. He noted that the department’s rules and
procedures date back to 1964 and most have never

RELATED ARTICLES

http://www.27east. com/news/article cfim/Westhampton-B each/283576/Hank-Tucker-seeks... 1/14/2011



been updated. He also wants to get the force on the
path to state accreditation.

jun 23, 2010 12:31 PM .
Jun 23, 2010 12:31 PM Mr. Tucker, who has served as the Village Board's

. liaison to the police department for the past year,
L o C s Jun 16, 2010 1050 pointed out that the department consumes nearly
£ one-third of the village’s $9.2 million annual budget.
As mayor, he said his goal for the next two years
. ) would be “getting the police department working
15, 2010 1:27 Pi ) . o
properly so residents get value for their money.
e e g imee e e ae ez SeArT Though he has hlocked every attempt by Mayor Teller
5010 1:12 PM ' to hold them, Mr. Tucker said he would support
disciplinary hearings for Officers Michael Bruetsch and
Joseph Pesapane if he believed that they would be
“fair and just.” The officers were suspended with pay
by the mayor in October after an outside police
agency concluded that they lied to supervisors about
the circumstances surrounding a fellow officer’s
missing handgun. Mr, Tucker voted to reinstate the
officers in December, though the mayor has since
assigned them to desk duty.

v lun 16, 2010 12:50 PM

FORUM TOPIC

Mr. Tucker, who will get to appoint someone to fill his vacant seat if he wins election Friday,
supports four resolutions that demand internal records from Westhampton Beach Police Chief Ray
Dean. The mayoral hopeful says that those documents, which Chief Dean has refused to release,
must be examined before the board decides whether or not to go forward with the hearings.

Mr. Tucker says there are too many unanswered questions regarding last year’'s missing gun
incident to simply hold hearings. “I made a decision that I felt was best for every resident in the
village,” he said. “I want justice, but it was to be fair justice.”

As for the poésibility of outsourcing the police department, Mr. Tucker said the first action should
not be to abolish it. Instead, he wants to examine procedures and protocol.

As he did during his successful reelection campaign last June, Mr. Tucker is raising questions
about the eruv, an invisible boundary that was proposed by the Hampton Synagogue. Mr. Tucker
said the eruv remains an issue because the synagogue can always refile its application, even
though more than two years have lapsed since the resofution was officialiy withdrawn.

Unlike his opponent, Mr. Tucker said he would be consistent in his opposition to the eruv
application. “It's only dead until someone revives it,” he said. “And the eruv will never happen
under my watch.”

If he's elected mayor, Mr. Tucker, who also serves on the Westhampton Free Library's Board of
Directors, said he would make sure that the monthly Village Board meetings are not conducted in
a “circus-like” atmosphere, so business can get done. Lately, board meetings have been
contentious with residents confronting board members and making accusations.

“It's how meetings should be run,” he said of conducting controlied meetings. “The Board of

http://www.2Teast. com/news/article.cfm/Westhampton-Beach/283 576/Hank-Tucker-seeks... 1/14/2011
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{631) 653-4498 Fax {631) 653-4776
PETER SARTORIUS

voyer SEP 13 200

MARCHy ROSE KOZIARZ

Village Clerk

VERIZON LITIGATION GROUP

September g, 2010

William J. Baleerski, Esq.

Assistant General Counsel

Verizon Communications

VCs54No70A

One Verizon Way

Basking Ridge, New Jersey 07920-1097

Lynda Nicolino, Esq.

Long Island Power anthornty
333 Earle Ovington Boulevard
Uniondale, NY 11553

Re: Possible Eruv in Quogue and other Locations
Dear Mr. Balcerski and Ms. Nicolino,

I know by varicus pieces of correspondence that have been furnished to me that you are aware of steps
taken by the East £nd Eruv Association toward possible establishment of an eruv that apparently would
encompass parts of several municipalities, including part of the Village of Quogue. At this time, the
Village of Quogue has not received any application for establishment of an eruv.

The purpose of this letter is to advise you that Chapter 158 of the Quogue Village Code, which is available
at www.villageofquogue.com, prohibits any encroachments or projections (as those terms are defined) in
any public right-of-way. Thus, any attachment of a non-utility device to any utility pole located in the
right-of-way would be prohibited.

In any event, [ understand that the position of Verizon with regard to attachment of a device to any pole
(taken in connection with Westhampton Beach) is that local municipal approval is required. To my
knowledge LIPA has not communicated a position but would appreciate being notified if it does so.

7 Uy

Peter S. Sartonus
Mayor
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767 Fifth Avanue Wheil, Gaotshal & Manges LLP
NMew York, NY 101153-0119

+1 212 310 8000 Lol

1 212 310 8007 lax

Robert G. Sugarman
+1 212 310 3184
robart.sugarman@wriliom

QOctaober 4, 2010 BY MAIL

East End Bruv Association, Inc.
c/o Marvin Tenzer, Esq.

1775 Broadway, Suite 608
New York, NY 10019

Re: East End Eruv Assoclation

We have reviewed the September Y, 2010 letter of Quogue Mayor Peter S. Sartorius (“Sartorius Letter”)
regarding the possiblc cruv in Quogue. That letter references Chapter 158 of the Quogue Village Code
(“Chapter 1587), which states that “no encroachment or projection upon, into or over any public road or
street in the village of Quogue shall be made or maintained.” Quogue Village Code § 158-1. For the
reasons explained below, we are of the opinion that affixing lechis to poles as part of the construction of
an eruv presents no violation of this Code provision.

There are at least three reasons why affixing lechis to poles does not violate Section 158. First, because
the lechis are so smal) in size, Chapter 158 is inapplicable to them under the plain language of the
ordinance. The lechis, which are smooth, sanded soft wood strips will be no larger than 17x 47x 407",
See Lechi Specifications, attached hereto as Exhibit A. Because the lechis are only one inch deep, it is
physically impossible for them to be “upon, into or over any public road or street.” The Sartorius Letter
refers to a prohibition against any attachmenis “in the right-of-way.” We assume that he uses that term
because “public road or street,” is defined in the ordinance as “the area between the extreme lines of any
public right-of-way in this Village, including any state or county road or highway as well as a Village
road or street.”” Quogue Village Code § 158.2. {t makes no difference which term is used because, here,
there is no crossing of the plane of any “public road o street” or right-of-way.

Second, the village of Quogue does not presently enforce Chapter 158. Many utility poles throughout
Quogue are covered with signs and other objects that arc larger and more visible than the lechis would
be. FFor example, Quogue has allowed the attachroent of signs and other objects to utility poles at
Quogue Street and Montauk Highway, Montauk Highway and Foster Road, 12 Post Lane, 75 Dune
Road, and many other locations throughout the village. See selected photos of Quogue utitity poles,
attached hereto as Exhibit B. Because the village of Quogue does not uniformly enforce Chapter 138, it
cannot do so to prevent the construction of an eruv. See Tenafly Eruv Ass'n v. Borough of Tenafly, 309
F.3d 144 (3d Cir. 2002) (holding that ordinance which would have prevented the placement of lechis on
utility poles could not be enforced because it had not been previously enforced against others).



Fast End Ern Assocuation, Ine Weil, Gotshal & Manges LLP

October 4, 2010
Page 2

Thied, under U.S. Suprenwe Court junsprudence that has construed simitar provisions, Chapter 158
cannot prohibit the placenwent of the lechis hecause ordininces such as Chapter 158 “cannot be
construed to prohibit putting upon a street any object without regard to its cffect on the use ot the strect.”
Wolff v. District of Columbia, 196 US. 152 (1905). In I¥Fniff, the U.S. Supreme Court held that no duty
of the District of Columbia was violated by permitting a stepping stone Lo rematn on a public sidewalk
because the stepping stone “was not, in view of its size and location, an unlawful obstruction, or a
nuisance.” Wolff at 154. The court (urther held that Section 222 of the Revised Statutes of the District
of Columbia' could not be construed to prohibit putting upon a street “any object without regard to 1is
offect on the use of the street,” Jd. at 155, and noted that “the sweeping character of such a construction
need not be pointed out.” /d. The small wooden lechis used here will have no effect on the use of the
streets of Quogue, and therefore cannot be prohibited under the terms of the Chapter 158. Moreover, the
lechis will not cross into the street line, and therefore cannot be said to interfere with any public right-ot-
way. See, c.g., Green v. Miller, 249 N.Y. 83 (1928) (holding, with respect to an action regarding a stoop
and 1 bay window, that a contention that the slightest encroachment over the street line is a public
nuisance cannot be sustained).

Even assuming, arguendo, that the lechis did fall under the purview of Chapter 158, that ordinance
would still be inapplicable because the constéuction of the lechis would not constitute an
“aperoachment” as that term is defined in the Village Code. The Village Code defines an
“encroachment” as:

Any private use of any portion of a public n ght-of-way through any
structure or device, whether upon, above or under said right-of-way; but
nothing herein contained shall be construed to apply to any vehicle or any
casement now legally owned by any public service corporation. The term
“encroachment” also includes any private use of any portion of a public
right-of-way for the display and sale of any products, goods, wares o1
merchandise.”

Quogue Village Cude § 158-2. The lechis, however, would not be placed “upon, above or under” any
right of way. Instead, they will be affixed directly to the utility poles and will not obstruct, interfere
with or cross into any public right-of way. Further even if it could be shown that the lechis did fali
under the purview of Chapter 158 and that they constituted an encroachment, the code provision would
still be inapplicable under the exception in Chapter 158, which provides that “nothing herein contained
shall be construed to apply to any vehicle or any easement now legally owned by any public service
corporation.” The lechis would be placed onto the utility poles pursuant to written agreements that the
East End Eruv Association has entered into with Verizon and LIPA, and their placement would be
protected as an easement legally owned by a public service corporation.

' Section 222 provided that, “no open space, public reservation, or other public grounds in the city of
Washington, nor any portion of the public streets and avenues of said city, shall be occupied by any
private person or for any private purpose whatever,” Wolff at 155.



Fast End Eruv Association, [nc. Weil, Gotshal & Manges LLP
October 4, 2010
Page 3

[ ikewise. oy et il there wete lechis that could be considered “upon, into ot over” a strect the plicement
ol the Techis is noncthetess permitted hecause they do not conslitute a “projection” undee Chapler 158
The Village Code delines a “projection’” as i1y part of any building, structure or device erccted tpon
private property or ulliched to any structure ot device erected upon priviie property.” Juoguc Village
Code 158-3. This linuuage, however, is 50 broad s to render the provision unenforceable. Sce ez,
Lanzetia v. New Jerscy, 306 U.S. 451 (1939) (reversing conviction under statute making it a pual
offense to be a “gangster,” and noting that life, liberty, and property could not be tuken by virtue of a
statute whose terms were “so vague, indefinite and uncertain” that one cannot determine their meaning).
It would appear that almost anything could be classified as a projection under the ordimance, and itis
nearly impossible to determine what is and 15 not allowed under Chapter 158. [d. Indeed, the
provision’s unenforceability is evidenced by the fact that the village has never enforced it. As has been
noted, the village is permitting the attachment of signs and other objects to the utility poles throughout
Quogue. Just as the village does not enforce Chapter 158 to prevent the attachment of these objects,
neither can it enforce this provision to prevent the attachment of lechis. See Tenafly Eruv Ass'nv.
Borough of Tenafly, 309 F.3d 144 (3d Cir. 2002)

We are therefore of the opinion that the construction of an cruv in Quogue would present no violation of
Chapter 158 or any other provision of the Quogue Village Code. Please do not hesitate to contact me tf
you have any questions.

Sincerely,
f?
S AT
<
Robert G. Sugarman
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EXHIBIT A

SPECIFICATIONS

1.

1"X27X40” long

Smooth sanded wood staves painted with
wood preservative

Fasten securely with B penny galvanized
common nails with minimum spacing as
shown

Wood staves will not be placed where they
may interfere with existing attachments
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75 Dune Rd., Quogue

US_ACTIVEM3S509799W 1199995 7778
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Montauk ighéy stérF!

US_ACTIVEM3509799\01199995.3278



Montauk Highway & Foster Rd., Quogue

US_ACTIVE:W3505879901199993.3278
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OuogueS. & Montauk Highway, Quogue

US_ACTIVEMINGTING1S9995.3278
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9 Post Lane, Quogu

US_ACTIVEM350979901'99995 3278



Jessu Ave. & Village Lane (Quogue Village Justic Court), Quogue

1S ACTIVES330979901199995 278




Jessu Ave. &Vilae Lane (uoue Viltage Justice Gourt), Quogue

US_ACTIVEMWISINTIN01W995 3278
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Quogue St. Montauk Hiy, Quoue

US _ACTIVEMINITIN0109005 3278



US_ACTIVE:W3350979901\93995.3278



tauk Highwa and Jessup Lane
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Fo Mawyor Sartorius
FROM: Richard E. DePetris, Village Aitorney
Marct AL Hamlion, Special Counsel
R st Fnd Eray Association (ihe ~Association ™)
AT NMovembaer 19, 2010

i appears that the Association seeks ar intends to seek licenses from Verizon and LIPA
for the attachment of lechis to Verizonand LIPA utility poles located on Village streets for the
purpose of esiablishing an eruy. Although the Association suggests that permission frons the
Village is not necessary, the opinion letter of the Aswmmt:on attarney docs not address the
apphicable Mew York sratotory provisions relating to permission from the V illage and only
superficially addresses Chapter 158 of the Village Code. Morcover, the Association ignores the
constitutional implications of government endorsement of the Association’s desire to establish

boundaries that sre determined by religious identity or dochine.

Pursuant (o $6-602 of the Village Law, the streets of the Village are under the “exclusive
control und supervision™ of the Village Bourd of Trustees. Pursuant to §4-412(3 H6] of the
Vilinge Law, the Village Board of Trusiees has the power to grani rmlux and franchises or
permission to use the Village sirects or any part thereof or the space above or under them for any
specific purpose ugon such terms and « umhtmna as the Village Board of Trustees may deem
proper and as may be permitied by law.

The attachiment of lechis o utility poles located Cl! Village streets for the purpose of
establishing an eruv involves use of the Viltage streets.’ Pursuant 1o §6-602 and §-41 {6} of
the Village Law, permission from the Village Board of Trustees is required.

" Uility poles focated on Village streets are nbviously locased in pait in the space above or aver Village sivze
Thizs lechis attached Lo the utility pales would abviously be located in the space whove or aver Vi lage sf!‘uts FH(
apprnnt contrary suggestion in the opinion leder of the Assaciation s aitorney is not compirchensible.



sportatlon cor P

; i ';n \\li of H}L fi anspariation Comporations Law,
carporaiion n relatton o public streets are set torth in 327 of the I“.dnxpur‘ dian Clorporations
Law. The powers of LTPA are set forth in Title 1-A ot the Public Authoridi
Mty e aad 1020-0). There s no statutory provision which empowers an cleetric
a islephone corporation or LIPA to use (or grant a licetise to use) utility poles
; Yillage streets for a use which 15 not related to electiic or telephone of other uiiity
rposes. Accordingly, the Association is m:kmrr Verizon and LIPA {0 provide what they do not
have the power w provide in the absence of Village approval. Any license by Verizon andfor
ssociation would therefors have o be conditivned upon ohiaining permission from
1 im:zm of Trostaes,

5 Law (eee, .., 3%

By way olanalogy, although the Metrapolitan Transportalion Authority and the Long

andd Ratbvosd are generally exempt front local regulation when performing their transit
' XSO0 §5 ot zl‘m“iice‘!'\ic to facilities thai are devoied 1o o
I v. Witherspoon, 32 Misc2d 320 {Diss. O Sattoik Co, 19661).

eeiy v, Miller {249 MY B8 [1928]), cited by the Aszomation’s atiorvey, was

By viaxpayer o compel a cily official fo retnove cer

L‘iiC?‘()élLil‘i}?ECIlifi an th sround that thaey constituted a public nuisance. The Court of \mm"i& did
findk that the encroachments involved were not a public nuisinee, but thar was entirely because

the cily hod given its permyission for them (o be there. The court Sstated unaqutivocally that an
unauthorized private use of city streets is tllegal while also affirm ning the power of the city o
give permission for lse private use, The case does pot support the Association's suggestion that
1o peratission from the Vitlage is required for the attachment of lechis to utility poles located on
Vitlage streets. Indeed, the decision stands for the opposite conclusion: that permission from the
Village Board of Trustees {s necessary.

st alleged street

Wolll v. District of Columbia (196 U5, 152 {1905]), cited by the Associalion’s atiormey,
also does not support the Asseciation’s suggestion that permission fiom the Viblags is not
required for the attachment of lechis to utility poles located on Village streeis for the purpose of

establishing an eruv, tn Wollf, the plaintifCwas injured as a result of falling over « stepping
stone located on the sidewatk and sought o recover damages from the District. The United
States Supreme Cowrt synply rejected the plamtift's Lonta tion that permitting, the siepping stong
ta remiatin o the sidewalk subjected the Districs (o lability.

Chapter 138 of the Village Code prohibits encroachments upon, into or over public
strects wrd defines the term “encroschment” as including any private use of any portion ol a
public right-of-way through any structure or device, whether upon, above or under the public
rght-ot-way. The use of “upon, above or under™ is consistent with the New York siatutory

{2
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wosecution ’ﬁ a Village Code violeiton. Howoever, s T

constitute ag tHegal priviie use of public sirects even it Chapler 1358 did not exist

cption o aciation’'s counsel ws the delimtion of “cnercachment’” tor

{*.l-i'\iu:

Ve ext

g opned by any
- of g be
anted by statuie of a utility company o erect utility poles on a public strect (such as rights
granied by Sections [ or 27 of the Transportabon Carporations Law) 5 net an {nierest tn read
smronerty (An ease mcm) bt rather a license or privileze for the ase of the public streets h}r such
pHrpose (seo, €4, v York Telephone Company v. Fown of Notth Heinpsiead, 41 NY2d 891,
£439-700 [1977]).

crvice Loy aration would nol be aln plicable e absenee ol ihe

iIit [ case

sement that allowed use for both uitlity and non-ntility purposes. The nolh

The Association also atrempts (o vreate the impression thae the v
iealased from congidering an applicabion fo szic an ey bccaus‘c the grant of it is mandaied
i ~ Yei, there s no case that supports the Ass i
§ Phe court in Tenafly |
C200621D decided the case on ity partreular al thave is an
nl conslitufionad vight (o erect an eruv. Mo case has weachad such a holdin
o’y infunations, The pholographs accompanying the apinion letter of the
scistion's attorney, which depict aaffic and pubhc saledy signy specifically authovized by
Lysv, afility company wiring and a few snauthorized sireet cumbers (since removed), frardiy
prake oul a case of diserinunaiory enforcement that was found ta exist i1 Tenafly,

309 FAd 140

< and did nad hold

At the very feast, grant of permvission by o goverinmenial body o ereate an oy prosenis
substantial constitational questions.  The more relevant case on these issues is Board of
Jugation of Kirvas Jozl Village School Pistrict v, Grumet (512 {68, 687 [ 19944, in which the
United States Suprenme Court leld that the Establishmewt Clause of the First Amendment
prohibited the State of NMew York from drawing a schoal district boundary according o the
p._.rim-f-f{cr ofl'a religious enclave. Based on that holding, the Establishment Clause does not
A governiment 1o demareate geographical boundaries dictated by religious beliet or
ti cirine, For this reason, i s ¢ mustake to assume that the Vitlage must grant permission for the
creation of @ religiousty-delined enclave through the wse of public rights of way,

""J

The Usited States Supreme Court has atso behl that ¢ mandcipality gy coasatutionaliy
probibit the posting of signs on public streets {including signs atiached o utility poles locaied on
pablie streets) and that such prohibition s constitutional s 7 pp!wd o poliical signs (Members
iy Councid of Los Apceles v, Taxpavers for ¥incenl, 466 LS 789 [1984] The posting of

stans on public gtreets by mdividuals involves private nse of a poriion of a public ripght-of-way

{I;Et‘.!lg% a structare or device,

L)
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[ resceived your cormpmicgion of Decombar 1020000 pn whirel vou forwarded sertheud

comrent anather fetter front cotnsed o the Do bnd Hoes Association, e, Whiie
think that a voltey of fzgal opimon letters 1< rot pacticudaehy frotiat, D lave discossed the
Fatest detter with our counsel and theretors soill make a few short points,

The ¢labm that the Religaous Land Use wid fnsiriitionalized Pevsons Act CRELPA s
relevant o creation of an eruv s nobsupported by the statwory bngunge. REUIPAC1s
only triggered by iaposition o mplaneniaios ol a “zoning o landmarking w7 where
fhe clumant has aproperty imderest i e regulated Taod. Seither cirewustancd applics
this astance.

Adthough the Association aticmpis b ke i sound as though the senous cstubiishunen
clause coteerns ed By s demands ae settled, the cases eited do not address the full
runtge of arguments under the establishment clawse. No tederal coust of appeals, letalone
the Ulnited States Supreme Court, has addressed the permsssibiliny of an eroy.

The Village assiduously polices its apghts of sway and removes unauthorized signs and
other private encroachiments. No government caii achieve 1009 complinnee at all times.
There is no basis fora claim of diserinnnatory enforcement. and i any event that is most
certaimly not s jndgment that Verizon ovanthorizad g0 medke.
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TOWN OF SOUTHAMPTON MICHAEL €. S0ROn

" TOWN ATTORNEY
OfTice of the Town Attorney gFT loans 0y KATHLEEN MURRAY
I 16 HAMPTON ROAD A . DEPUTY TOWN ATTORNEY

SOUTHAMPTON, NY 11968 JOSEPH LOMBARDD
SENIOR ASSISTANT TOWN ATTORNEY

Kara Bax

Phone: (631) 287-3065 A JOSEPIE M. BURKE
Fax: (631)287-3662 KATHRYN V. GARVIN

ANNA THRONE-HOLST MICHAEL SENDLENSKI
ToOwN SUPERVISOR ELIZABETH E. VAL

ASSISTANT TOWN ATTORNEYS

November {6, 2010

William J. Balcerski, Esq.

Verizon

One Verizon Way

VC34NOT0A

Basking Ridge, New Jersey 07920-1097

RE: EAST END ERUV ASSOCIATION
Dear Mr. Balcerski:

This will confirm our telephone conversation of yesterday. I called you
after seeing reports in the local news media concerning the capiioned matter. As |
explained, previous reports in the media had indicated that the proposed Eruv was to be
located wholly within the confines of an [ncorporated Village situate within the Town of
Southampton. However, recent reports suggested that the Eruv was now proposed to be
located outside of the boundaries of the Incorporated Village and within the geographical
litnits of the Town. You confirmed this fact and, further, you were kind enough to
forward to me your letter to the Village of Quogue dated October 26, 2010, together with
the October §, 2010 letter from the East End Eruv Association, and a copy of the opinian
letter of October 4, 2010 from Weil, Gotshal & Manges, LLP.

I point out, at the outset, that the letter from the East End Eruv Association
would imply that “the towns” have not submitted any optnion. The Town of Southampton
has thus far not entertained any position with regard to this matter as up to this point, the
matter was not within our jurisdictional realm. That is, as expressed above, we were
under the impression that this matter was confined to the jurisdictional limits of the
Incorporated Villages, hence we would have no opinion to offer.

As [ understand it now, following our telephone conversation, the
proposed Eruv would extend beyond the boundarics of the Village, thereby entering into
the jurisdiction of the Town of Southampton. If I am incorrect in this belief, I thank you
to correct me.

Assuming, however, that the proposed Eruv is intended to extend to the
jurisdiction of the Town of Southampton, [ am compelled to notify you regarding the
laws of the Town of Southampton which apply in this instance. The Code of the Town of
Southampton provides that:

CADOCUMENTS AND SETTINGSILUISECHRMLOCAL SETTINGS\TEMPORARY INTERNET FILESYCONTENT.OUTLOOK\HIRAZKARERUY
LETTER (4).00C



§330-203(B) Prohibited signs. The following signs shall not be permitted within
the Town of Southampton:

(10} Temporary or permanent signs resting on, attached 10 or inside any vehicles,
buildings, fences, telephone poles or any other structures or means af support or
otherwise displayed in any munner designed to circumvent the restrictions in this article;

Base upon the definitions of our sign law, and based upon the
specification you provided to us with your letter, I am compelled to conclude that the
lechis constitute a “sign” within the meaning and intendment of our Statute. Accordingly,
the same are prohibited.

[ must emphasize that our law is content neutral, it makes the owner of
the pole legally responsible, and it provides for various penalties including fines of a
continuous nature for every day the violation remains.

At this juncture, we have only read réports in the media so we do not
know with certainty whether this matter falls within our jurisdiction. We do know,
however, that no one, including your organization, has requested permission from the
Town of Southampton, nor has anyone filed a required sign application with the Town of
Southampton regarding the instatlation of the said lechis. Since you have indicated to me
via telephone that your company was preparing to issue license agrecments to permiit the
installation of lechis, I believe it incumbent upon my Office to advise you, in advance,
that should the same be installed within the Town of Southampton, and outside of the
geographic boundaries of the Incorporated Villages, it is our opinion that the same would
be in contravention of our local Jaws which we shall endeavor to enforce lest they
become meaningless.

[ would greatly appreciate the favor of your reply hereto informing us
of the exact prospective locations of the lechis, whether they are intended to be located in
whole, or in part within any unincorporated areas of the Town of Southampton, as well as
your position in light of our specific local law.

Very truly yours,

Michael C. Sordi
Southampton Town Attorney
cc. Hon. Peter S. Sartorius
Hon. Conrad Teller
Michelle Pincus, Esq.
East End Eruv Association, Inc.

Eruv Letter.doc
CADOCUMENTS AND SETTINGS\WUISECHR\LOCAL SETTINGS\TEMPORAR Y INFERNET FILESCONTENT OUTLOOKWHIRAZKANRERUY

LETTER (4)DOC 2
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767 Filth Avenue Waeil, Gotshal & Manges LLP
New York, NY 10153-0119

#1212 310 8000 tef

+1212 310 8007 fax

Robert G. Sugarman
+1 2123108184
robert. sugarman@weil.com

November 18, 2010 BY MAIL

East £nd Eruv Association, Inc.
c/o Marvin Tenzer, Esq.

1775 Broadway, Suite 608
New York, NY 10019

Re: East End Eruv Association
To Whom [t May Concern:

We have reviewed the November 16, 2010 letter from Southampton Town Attorney Michael C. Sordi to
William J. Balcerski (““Sordi Letter”) regarding the possibility of an eruv in unincorporated areas of the
Town of Southampton. The Sordi Letter references section 330-203(B) of the Code of the Town of
Southampton {the “Code™), which states that “[tjemporary or permanent signs resting on, attached to or
inside any vehicles, buildings, fences, telephone poles or any other structures or means of support or
otherwise displayed in any manner designed to circumvent the restrictions in this article” shall not be
permitted within the Town of Southampton (the “Sign Law™). For the reasons explained below, we are
of the opinion that affixing lechis, described below, to poles as part of the coustruction of an eruv
presents no violation of this Code provision.

As part of the East End Eruv, techis will be attached to certain of the poles owned by Verizon and the
Long Island Power Authority. The lechis, which are smooth, sanded soft wood strips will be no larger
than 17'x4"'x40°" and will be atfixed vertically to the poles. See Lechi Specifications, attached hereto as

Exhibit A.

There are at least five reasons why affixing lechis to poles does not violate the Sign Law. First, because
the lechis cannot properly be classified as “signs” under the definition set forth in the ordinance, the
Sign Law is inapplicable to them. Section 330-201 of the Code defines a sign as:

Any material, device or structure displaying or intending to display, one or
more iessages visually and used for the purpose of bringing such
messages to the attention of the public, but excluding any lawful display
of merchandise. The term “sign” shall also mean and inciude any display
of'one or more of the following:



Fuast End Eruv Association, Inc. Waeil, Gotshal & Manges LLP

November 18, 2010
Page 2

A. Any letter, numeral, figure, emblem, picture, outiine, character,
spectacle, delineation, announcement, trademark, or logo; and

B. Colored bands, stripes, pattemns, outlines or delineations displayed for
the purpose of commercial identification.

Code § 530-201. The lechis in question simply cannot be classified as “signs” under this definition.
The smooth, sanded soft wood strips which would be affixed to the poles do not display or itend to
display any message. [ndeed, in Tenafly Eruv Ass 'nv. Borough of Tenafly, 309 F.3d 144 (3d Cir. 2002),
the court held that “there is no evidence that Orthodox Jews intend or understand the eruv to
communicate any idea or message.” fd. at 164. Morcover, the definition’s more specific sub-parts are
similarly inapplicable to the lechis in question because they do not consist of “any letter, numeral,
figure, emblem, picture, outline, character, spectacle, delineation, announcement, trademark, or loge,”
and are not in any way used for “the purpose of commercial identification.” Code § 330-201.

Second, the Sign Law’s own statement of purpose makes clear that the law is not tntended to apply to
the lechis. It states that “the purpose of this article 1s to promote the public healthy, safety and welfare
through a comprchensive system of reasonable, effective, consistent, content-neutral, and
nondiscniminatory sign standards and requirements,” and goes on to list ten more specific “purposes”
that the Sign Law is meant to address. Of the ten stated “‘purposes,” two address business district
signage and/or business identification concems and seven address aesthetic or public safety concerns.
As noted above, the lechis serve no business purpose. Additionally, these small strips of sanded wood,
which will be firmly affixed to certain telephone poles and nearly impossible to detect, present no
aesthetic or public safety concerns.

Third, the Sign Law must be deemed to be inapplicable to the lechis because to hold otherwise would
implicate serious constitutional concemns. The U.S. Supreme Court has held that “where an otherwise
acceptable construction of a stalute would raise serious constitutional probiems, the Court will construe
the statute to avoid such problems uniess such construction is plainly contrary to the intent of Congress.’
DeBartolo corp. v. Florida Gulf Coust Trades Councif, 485 UJ.S. 568, 575 (1988). The Appellate
Division, Second Departiment has held that the ability to construct and maintain an eruv is a “valid
accommodation to religious practice” under the Free Exercise Clause of the First Amendment to the
United States Constitution. Swmith v. Community Bd. No. [4, 128 Misc. 2d 944, 947 (N.Y. Sup. Ct.
1985) aff 'd 133 A.D.2d 79 (N.Y. App. Div. 2d Dep’t 1987). Thus, because application of the Sign Law
to the lechis would raise “serious constitutional problems™ it must be found to be inappiicable.

[ourth, should the Town of Southampton continue to improperly construe the Sign Law to prohibit the
construction and maintenance of an eruv, the Town would be in violation of the Religious Land Use and
[nstitutionalized Persons Act (“RLUIPA™). RLUIPA provides that “[n]o government shall impose or
tmplement a land use regulation in a manner that imposes a substantial burden on the rehigious exercise
of a person.” 42 UJ.5.C.S5. § 2000cc(a)(1). Although the Sordi Letter notes that the sign law is “content
neutral,” such a standard is inapplicable to a RLUIPA claim, which requires that the govermment must
demonstrate that the burdensome law in question is in furtherance of a compelling governmental interest
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and the least restrictive means of [urthering that interest. /d. Southampton cannot meet such a high
standard. See, e.g., Westchester Day Sch. v. Vil of Mamaroneck, 504 F.3d 338 (2d Cir, 2007) (holding
that village zoning board's refusal to issue permit for expansion of a religious school viclated RLUIPA
and that the board’s general interest in enforcing zoning and safety laws was not a compelling interest
which justified imposing the burden on the school’s free exercise of celigion and noting that the board
acted out of “undue deference” to the opposition of a small group of neighbors of the school).

Finally, Southampton does not presently enforce the Sign Law. Many uttlity poles throughout
Southampton are covered with signs and other objects that are larger and more visibie than the lechis
would be. For example, Southampton has allowed signs to be attached to utility poles at Montauk
Highway and Seabreeze Avenue, Beaver Lake West and Old Country Road, and many other locations.
See selected photos of Southampton Ulility Poles, attached hereto as Exhibit B. These signs clearly fall
within the definition of the Sign Law, unlike the lechis, in that many of them contain words and
messages. fd Because Southampton does not uniformly enforce the Sign law, it cannot do so o
prevent the construction of an eruv. See Tenafly, 309 F.3d at 144 (holding ihat ordinance which would
have prevented the placement of lechis on utility poles could not be enforced becausc it had not been
previously enforced against others).

We are therefore of the opinion that affixing lechis to poles 1n Southampton would present no violation
of the Sign Law or any other provision of the Code. Please do not hesitate to contact me if you have any
questions.

Sincerely,

Robert G. Sugarman
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