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ISAAC TAWIL,
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v.

JACKSON TOWNSHIP; JACKSON 
TOWNSHIP TOWN COUNCIL; ROBERT 
A. NIXON individually and as 
Member of the JACKSON 
TOWNSHIP TOWN COUNCIL; and 
ABC Corporations (#1-#10), 
JOHN DOES (#1-#10) and JANE 
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Defendants

CASE NO.:  3:18-CV-00706-PGS-DEA

Civil Action

NOTICE OF MOTION TO DISMISS 
PLAINTIFF'S SECOND AMENDED 

COMPLAINT PURSUANT TO 
FED. R. CIV. PRO. 12(b)(6)

PLEASE TAKE NOTICE that on a date and time to be set by the 

Court, the undersigned, Marshall, Dennehey, Warner, Coleman & 

Goggin, by Howard Mankoff, Esq. on behalf of defendants, Jackson 
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Township, Jackson Township Town Council and Robert A. Nixon, 

shall move before the above Court, Clarkson S. Fisher Building & 

U.S. Courthouse, 402 East State Street, Trenton, NJ 08608 for an 

Order dismissing plaintiff's Second Amended Complaint without 

prejudice pursuant to Fed. R. Civ. Pro. 12(b)(6) for failure to 

state a claim upon which relief can be granted.

MARSHALL, DENNEHEY, WARNER,
COLEMAN & GOGGIN
Attorneys for Defendants,
Jackson Township, Jackson 
Township Town Council And 
Robert A. Nixon
           
By: ___/s/ Howard B. Mankoff    
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STATEMENT OF FACTS

The Plaintiff I Isaac Tawil, alleges that he is an Orthodox

Jew and that the De fendantzs "staked out ll his home , which

intimidated the Plaintiff's guests at the Plaint;j.ff's home for

religious observances. Based on this claim, the Plaintiff pleads

violations of the Federal and State Constitutions, as well as

rights statutes The claims SO vague, that they

prevent the Defendants from pleading a meaningful response. In

addition, the Plaintiff f ails to plead the requisite elements of

each cause of action, and as such, the second amended complaint

should be dismissed, pursuant to Fed. R. Civ. Pro. 12(b) (6) for

f ailure to state a cause of action.

LEGAL ARGUMENT

The Complaint Fails to State a Cause of Action and Should
Be Dismissed Pursuant to Fed. R. Civ. Pro. 12(b) (6) for
Failure to State a Cause of Action.

A. Standards Governing a Motion to Dismiss Pursuant
to Federal Rule of Civil procedure 12 (b) (6).

The Court may grant a motion to dismiss for f ailure to

state a claim upon which relief can be granted under Rule

12(b) (6) if, "accepting all well-pleaded allegations in the

complaint as true, and viewing them in the light most; f avorable

to the plaintiff, plaintiff is not entitled to relief. Oatway
H

v . Am. Int'l Group, Inc . I 325 F.3d 184,

2

187 (3d Cir. 2003)

LEGAL/116748713.v1 / FOLDER 4 PLEADINGS
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(citations omitted) . Fed. R. Civ. pro. 12(b) (6) allows a party

t;o move for dismissal of a Complaint based upon the pleader's

f ailure to state a claim upon which relief can be granted. The

Court does not need to credit a plaintiff's "bald assertions" or

"legal conclusions. " Morese v. Lower Marion School District, 132

F.3d 902 906 (3rd Cir. 1997) . The Rule 12(b) (6) analysis "is notI

whether a plaintiff will ultimately prevail but whether he or

she is entitled to offer evidence tio support the claims. "

Oatway, 325 F3d at 187. "A Rule 12(b) (6)dismissal is appropriate

if, as a matter of law, it is clear that no relief could be

granted under any set of f acts that could be proved consistent

with the allegations, without regard to whether it is based on

a n outlandish legal theory o r o n a close but ultimately

unava i l ing one...I [w] hen a complaint raises an arguable question

of law which the district; court; ultimately finds is correctly

resolved against: the plaintiff, dismissal o n Rule 12(b) (6)

grounds is appropriate... " Wilson v. Rackmill, 878 F . 2 d 772, 774I

(3d. Cir. 1989) (Citing Neitzke v. Williams, 490 U.S. 319, 104

L. Ed. 2d 338 109 s. ct. 1827. 1832 (1989)).I

A Court H has the discretion t o accept the extraneous

material" submitted in support of a motion to dismiss under Rule

12 (b) (6) which are outside the pleadings and "convert the motion

3
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into one for summary judgment. " Gunson v. James, 364 F. Supp. 2d

455 460-61 (D.N.J. 2005); see also Fed. R. Civ. Pro. 12(b).I

B. Standards Governing a motion to Dismiss Pursuant
to Federal Rule of Civil Procedure 56.

Where a motion for relief is filed under Fed. R. Civ. Pro

12(b) and the Court looks beyond the pleadings, the summary

judgment standard is the appropriate standard for disposition.

Nesbit; v. Gears Unlimited, Inc . I 347 F3d. 72 I 83-84 (3d Cir.

2003) » Summary Judgment is appropriate the moving party

demonstrates that there is "no genuine issue as to any material

f act" and that it is "entitled to judgment as a matter of law.
11

Fed . R Civ . Pro . 56(0) » A f act: is "material" I under the

applicable substantive law, i *L is "essential to proper

disposition of the claim." Anderson v. Liberty Lobby, Inc. , 477

U.S. 242 (1986) ¢ A n issue of f act is "genuine" "there is

sufficient; evidence on each side so that a rational trier of

f act could resolve the issue either way." Id. at 248.

The moving party bears the initial burden of demonstration

an absence of genuine issue of material f act and entitlement to

judgment a s matter of law. I n attempting t o meet that

standard , a movant that does not bear the ultimate burden of

persuasion at trial and need not negate the other par ty's claim.

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). Rather, the

4
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movant; need simply point out to the Court a lack of evidence for

the other party on an essential element of that par t:y's claim.

Id I a t 325. Once the movant; has met this initial burden, the

burden shif ts to the non~moving party t;o "set: fortli specific

f acts showing that there is a genuine issue for trial 1 II

Anderson, supra, 477 U.S. at 256. The non-moving party may not

simply rest: upon its pleadings to satisfy its burden. Id. The

non-moving party "must: set forth specific f acts that would b e

admissible i n evidence in the event o f from which a

rational f act; could find for the non-movant." Id.

Summary judgment; is an important procedure "designed to secure

the just, speedy and inexpensive determination of every action.
ll

Celo;ex, supra, 477 U.S. at 327. To successfully defend against

a motion for summary judgment, a plaintiff cannot merely rely on

the unsuppor ted allegations of the Complaint, and must: present

more than the "mere existence of a scintzilla of evidence" in his

f avor. Anderson, supra, 477 U.S. at 252.

c. The Plaintiff Fails to Satisfy the Pleading Requirements of
Rule 8 of the Federal Rules of Civil procedure.

In order to survive a motion to dismiss, the plaintiff is

obligated to provide f actual allegations that "raise a right to

above the speculative level . Il B e l l Atlantic Corp .

Twombly, 550 U.S. 544, 555 (2007). "A complaint must: nudge the

the line conceivable to plausible . ll
allegations across f rom

5
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556 U.S » 662 680 (2009) » HA formulaicAshcrof t v. Iqbal I I

recitation o f a cause o f act:ion's elements will not do;

something more is required I such a s a n expectation that

discovery will reveal support for the basis of the allegation. "

B e l l Atlantic 555-556 0 This heightened pleading
1 supra

requirement applies to all civil actions. Iqbal at 684. Claims

that do not meet: this heightened pleading standard must be

dismissed as matter of law. Bell Atlantic, supra at 555

In general, the plaintiff seems to allege that the presence

of municipal employees imposed a substantial burden on the free

exercise of religion. The plaintiff f ails to allege or explain

how he was prevented from engaging in any particular religious

practice

In Count I the Plaintiff pleads a violation of the EqualI

Protection Clause of the Fourteenth Amendment (The Plaintiff

entitled the Count "Violation of the Equal Protection Clause of

the Fourteenth Amendment, " but later alleges a violation of 42

U.S.C.1983. This claim f ails because the plaintiff f ails to cite

to a comparator. The plaintiff does not plead that he was

singled out because of his religion.

In Count; II, the plaintiff alleges a violation of "his

right to practice his religion." Count III is based on 42 U.S.C

2000 e t seq, which is the Religious Land Use and

6
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Institutionalized persons Act (RLUIPA) I this count I the

plaintiff f ails t;o allege which part of the statute was violated

by the Defendants, making it impossible for the Defendants to

respond to the complaint. Count IV appears to be a claim, based

on t h e S t a t e Constitution, that the De f endant s somehow

substantially b u r d e n e d the plaintiff'S free e x e r c i s e of

religion. This claim f ails for the same reasons as Count I and

II »

Finally, i n Count v, the Plaintiff alleges a

conspiracy. This c l a i m f ails for several reasons I d i s c u s s e d

below .

II U Count I, for violation of the Equal Protection Clause of
the Fourteenth Amendment, Fails Because the Plaintiff
Does Not Cite to Any Comparators.

The Plaintiff alleges that the Defendants violated the Equal

Protection Clause of the Fourteenth Amendment. The basis of the

claim is that "Defendants sent: government officials on multiple

o c c a s i o n to s t a k e o u t Mr. T a w i l ' s home...
ll (Paragraph 22 of the

Second Amended Complaint) . The plaintiff does not cite to any

secular or non secular comparators

To s t a t e a claim under the Equal P r o t e c t i o n Clause, a

plaintiff must show that he received "different treatment from

that received by other individuals similarly situated. shuman
ll

v. P e n n  M a n o r  S c h o o l  D i s t r i c t, 4 2 2 F . 3 d  1 4 1 , 1 5 1 (3d Cir. 2005)

7
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"An essential element of a claim of selective treatment is that;

the comparable parties were similarly situatedmpersons

similarly situated under the Equal Protection Clause when they

are alike i n relevant aspects. It Startzzell V 0 City of

P h i l a d e l p h i a, 533 F . 3 d 183, 203 (3d Cir. 2008) . S e e a l s o Z i t t e r

v Petrucelli, 2017 U.S. Dist. LEXIS 124724 at: 23 (D. N.J. 2017)f

Martin v. Monroe Township, 2011 U.S. Dist. LEXIS 6996 at 22-23

(D. N.J. 2011).

The Equal Terms provision of RLUIPA is found at 42 U.S 1c.

2000(cc) (b) (1) The Third Circuit has held that in order to

e s t a b l i s h a c l a i m u n d e r t h e E q u a l Terms c l a u s e of the statute,

the Plaintiff must: demonstrate a "secular comparator that is

similarly situated to the regulatory purpose of the regulation

i n question, similar t o the First: Amendment Free Exercise

jurisprudence. Al Falah Center v. Township of Bridgewater, 2013

U.S. Dist. LEXIS 190076 at 45-46 (D.N.J. 2013) (citing Lighthouse

Institute for Evangelism, Inc. v. City of Long Branch, 510 F.3d

252 264 (3d Cir. 2007))/

Here, the Plaintiff does not; cite to any comparators. Although

the Plaintiff alleges he :Ls Jewish, he does not allege that he

was treated worse than adherents of other f aiths, nor similarly

situated individuals engaged in secular activities

8
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Because the Plaintiff f ails to plead an essential element of

an Equal Protection claim, the First Count must be dismissed.

III » Counts I I and Iv, which Appear to Allege the Defendants
Enforced the Zoning Ordinance i n a way which Inhibited
the P1aintiff's Free Exercise of Religion, Fai l  to State
a Cause of Action and Should be Dismissed.

The First Amendment prohibits Congress from enacting any

laws "respecting an establishment of religion, or prohibiting

the  fre e  e xe rc is e  the re of. " U.S . Const. Firs t: Amendment I. The

Free Exercise Clause applies t;o the states and local governments

through the Fourteenth Amendment . Cantwell v. Connecticut, 310

U.S. 296 303, 60 S . Ct. 900, 84 L. Ed. 1213 (1940). The Free
I

Exe rc is e clause does not de fine land use a s a religious

exercise. Lighthouse Institute for Evangelism, Inc, v. City of

Long Branch, 510 F.3d 253, 274 (3rd Cir. 2007) .

The Court wi l l find a substantial burde n o f the free

exercise of religion where (l) a follower is forced to choose

between following the precepts of his religion and forfeiting

benefits otherwise generally available versus abandoning one of

the precepts of his religion in order to receive a benefit; or

(2) the Government puts substantial pressure on an adherent to

substantially modify his behavior and to violate his beliefs.

Mack v. Warden Loretto FCI , 839 F.3d 286, 304 (3"d Cir. 2016) .

9
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He re the  P la intiff doe s not plead any f acts, which would
I

a llow the Court t o find a substantial burden on the fre e

exercise of religion. The Plaintiff does not plead that he was

forced to choose between following the precepts of his religion

in order to obtain a benefit, nor does the Plaintiff plead that

he  wa s  force d to modif y his  be ha vior or viola te  his  be lie fs . The

Plaintiff does not plead how the Defendant's conduct forced him

to modify his religious observances

The analysis fo r the a lle ge d violation of the State

Constitution in Count IV is the same as the analysis for Count

I I . To de te rmine  whe the r a  zoning ordinance  viola te s  the free

e xe rcis e  cla use  of the  Ne w Je rse y Cons titution, the  Court must

determine whether the ordinance imposes a significant burden on

religious practice. A1 Falah Center v. Township of Bridgewater,

2013 U.S. Dist. LEXIS 190076 (D, N.J . 2013). The te s t is the

same a s the claims brought: based o n the Unite d States

Constitution, and must be dismissed for the same reasons.

Because of these deficiencies, Counts II and IV f ail t;o

state a cause of action and should be dismissed.

IV. Count 111, Which is for Violation of RLUIPA, Fails to
State a Cause of Action and Should be Dismissed.

In Count; III, the Plaintiff, in vague and conclusory terms,
alleges the Defendants violated the Religious Land Use and

Institutionalized Persons Act; (RLUIPA) . This count should be
10
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dismissed because (1) the Plaintiff does not plead any facts,

which would allow the Court to find a violation of RLUIPA; and

(2) the Plaintiff does not plead which section of the statute

the Defendants allegedly violated.

RLUIPA is "the latest of long running congressional efforts

accord religious exercise heightened protection from

government imposed burden, consistent with Supreme Court

precedent. " Cutter v. Wilkinson, 544 U.S. 709, 714, 125 S. Ct.

2113, L Ea- 2d 1020 (2005) . RLUIPA addresses land use

regulations and the rights of institutionalized persons . The

land use section of the statute is divided into two sections:

Substantial Burdens, 2000cc(a) and Discrimination and Exclusion,

2000cc(b) . The Plaintiff here does not plead which section of

the statute the Defendants allegedly violated, making it

impossible and unfair for the Defendants to respond. Lighthouse

Institute for Evangelism v. Long Branch, supra at 261.

If the Plaintiff alleges that the Defendants somehow used

the Zoning Ordinance as basis to substantially burden the free

exercise of religion, the claim f ails to explain how the

Plaintiff's free exercise of religion. has been burdened. The

Plaintiff does not explain which religious practices have been

burdened.

The claim also f ails if it is brought pursuant to the Equal

Terms provision of RLUIPA.

t o

A Plaintiff asserting a claim under the
RLUIPA Equal Terms provision must show (1)
it is a religious assembly or institution,
(2) subject to a land use regulation, which
regulation (3) treats the religious assembly
on less than equal terms with (4) a
nonreligious assembly or institution (5)
that causes no lesser harm to the interest
the regulation seeks to advance.
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Lighthouse Insp., 510 F.3d at 270.

It is self evident that the Plaintiff in the present case

f ails to plead any of f acts, which would allow the Court to find

a violation of the equal terms provision o f RLUIPA • The

Plaintiff does not plead any f actsI which compare the

Plaint:iff's use of the property to a non religious assembly or

institution , which means that any such claim the Plaintiff meant

to plead f ails

RLUIPA' S non discrimination clause provides that; " no

government shall impose or implement a land us regulation that

discriminate against any assembly or institution on the basis of

religion religious denomination. II 42 U.S.C. 2000cc(b)(2).

"This provision is rooted in Establishment Clause jurisprudence

and is intended to prevent governmental bodies from treating

groups differently o n the basis of their religious

denomination." United States v. Bensalem Township, 220 F. Supp .

Bd 615 612 (E.D.I Pa. 2016) o Although the plaintiff here appears

to allege the Defendants acted based o n the Plaintiff's

religion, the does not plead that; he was treated

differently or less f avorably than other township residents, who

practice other religions As such the Plaintiff does not plead a

cause of action for violation of the Equal Terms provision of

RLUIPA.

12

LEGAL/116748753 ,vl / FOLDER 4 PLEADINGS

Case 3:18-cv-00706-PGS-DEA   Document 14-1   Filed 06/05/18   Page 16 of 19 PageID: 119



RLUIPA also contains an Unreasonable Limitations clause,

which states that "no government shall impose or implement a

land use restrictionmthat unreasonably limits religious

assemblies institutions or structures within jurisdiction. 42
II

I

U.S.C. 2000<:<:(b) (3) (B) The Plaintiff here does not plead any

f acts which would allow the Court to find a violation of the

Unreasonable Limitations Clause . The Plaintiff does not plead

that the Def endant: S imposed implemented a land use

restriction that unreasonably limits the Plaintiff's ability to

assemble for religious observances and in f act, does not

describe any land use restriction at all. To the extent the

Plaintiff meant to plead a violation of the Unreasonable

Limitations clause of RLUIPA, the claim f ails and should be

dismissed.

v. Count: V, in Which the Plaintiff Alleges Civil Conspiracy,
Fails to State a Claim and Must be Dismissed.

Here again, the Plaintiff's complaint is so vaguely plead,

it is difficult to discern the basis of the conspiracy claim in

Count v. The Defendants assume, based on the other counts I in

which there are claims for violation of civil rights in the

Federal and State Constitutions I that the Plaintiff meant to

invoke 42 U.S.C 1983 and 1985. If so, the claims f ail as a

matter of law.

A civil conspiracy under 42 U.S.C. 1983 is:

13
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A Combination of two or more persons acting
in concert to commit an unlawful act by
unlawful means, the principal element of
which is an agreement between the parties to
inflict a wrong against or injury upon
another, and. an overt act that results in
damage.

Jones v. Dalton, 867 F. Supp. 2d 572, 585 (D. N.J. 2012). Under

42 U.S.C. 1985, a plaintiff must prove:

(1) A conspiracy; (2) for the purpose of
deprivingmany person or class of persons
of the equal  protection of the laws, or of
equal  privi leges and immunities under the
law; (3) an act i n furtherance of the
conspiracy; (4) whereby a person is either
injured i n hi s person or property of

. deprived of any r ight or pr iv i lege of a
citizen of the United states.

Id l

Both statutes require a meeting of the minds. Id. A 1985

conspiracy also requires "some racial or perhaps class basedI

invidiously discriminatory animus behind the conspirators'

action. " Id ¢ at 585-586 I n this case, the Plaintiff alleges

only that; defendant Nixon conspired with fictitiously named

defendants to deprive the Plaintiff of unspecified civil rights .

The Plaintiff does not describe the allegedly unlawful act, or

an agreement between conspirators to inflict a wrong on the

Plaintiff O The also f ails to describe the alleged

inj ury . For these reasons, any claims the Plaintiff meant to

plead under 1983 and 1985 f ail and must be dismissed.

14
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CONCLUSION

The Defendants' motion t o dismiss the Second Amended

Complaint should be granted for the reasons discussed above

Respectfully submitted,

MARSHALL, DENNEHEY,
COLEMAN & GOGGIN
Attorneys for Defendants,
Jackson Township, Jackson
Township Town Council And
Robert A. Nixon

WARNER I

/s/ Howard B . Mankoff
HOWARD B b MANKOFF I ESQ u

Dated - June ,5 2018
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MARSHALL DENNEHEY WARNER COLEMAN & GOGGIN
Howard B. Mankoff, Esq. - 973-618-4118  
Attorney I.D. No. 021971981
 hbmankoff@mdwcg.com
Pauline F. Tutelo, Esq. - 973-618-4146  
Attorney I.D. No. 025961996
 pftutelo@mdwcg.com
425 Eagle Rock Avenue, Suite 302
Roseland, NJ 07068
973-618-0685
ATTORNEYS FOR DEFENDANTS – JACKSON TOWNSHIP, JACKSON TOWNSHIP 
TOWN COUNCIL AND ROBERT A. NIXON

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

TRENTON
** ELECTRONICALLY FILED **

ISAAC TAWIL,

Plaintiff

v.

JACKSON TOWNSHIP; JACKSON 
TOWNSHIP TOWN COUNCIL; ROBERT 
A. NIXON individually and as 
Member of the JACKSON 
TOWNSHIP TOWN COUNCIL; and 
ABC Corporations (#1-#10), 
JOHN DOES (#1-#10) and JANE 
DOES (#1-#10)

Defendants

CASE NO.:  3:18-CV-00706-PGS-DEA

Civil Action

CERTIFICATION OF SERVICE

I hereby certify that a copy of the Notice of Motion and 

supporting documents on behalf of Defendants Jackson Township, 

Jackson Township Town Council and Robert A. Nixon pertaining to 
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the above captioned matter has been served upon the following as 

follows:

** ELECTRONICALLY FILED ** 

Clerk of the Court
United States District Court
District of New Jersey 
Clarkson S. Fisher Building & U.S. Courthouse
402 East State Street 
Trenton, NJ 08608

** ELECTRONICALLY FILED / COURTESY COPY
Honorable Peter G. Sheridan, U.S.D.C.J.  
United States District Court
District of New Jersey 
Clarkson S. Fisher Building & U.S. Courthouse
402 East State Street 
Trenton, NJ 08608

** VIA ECF **

All Counsel of Record

MARSHALL, DENNEHEY, WARNER,
COLEMAN & GOGGIN
Attorneys for Defendants,
Jackson Township, Jackson 
Township Town Council And 
Robert A. Nixon
           
By: ___/s/ Howard B. Mankoff    

          HOWARD B. MANKOFF, ESQ.

Dated:  June 5, 2018 
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41034.00114-HBM

MARSHALL DENNEHEY WARNER COLEMAN & GOGGIN
Howard B. Mankoff, Esq. - 973-618-4118  
Attorney I.D. No. 021971981
 hbmankoff@mdwcg.com
Pauline F. Tutelo, Esq. - 973-618-4146  
Attorney I.D. No. 025961996
 pftutelo@mdwcg.com
425 Eagle Rock Avenue, Suite 302
Roseland, NJ 07068
973-618-0685
ATTORNEYS FOR DEFENDANTS – JACKSON TOWNSHIP, JACKSON TOWNSHIP 
TOWN COUNCIL AND ROBERT A. NIXON

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

TRENTON
** ELECTRONICALLY FILED **

ISAAC TAWIL,

Plaintiff

v.

JACKSON TOWNSHIP; JACKSON 
TOWNSHIP TOWN COUNCIL; ROBERT 
A. NIXON individually and as 
Member of the JACKSON 
TOWNSHIP TOWN COUNCIL; and 
ABC Corporations (#1-#10), 
JOHN DOES (#1-#10) and JANE 
DOES (#1-#10)

Defendants

CASE NO.:  3:18-CV-00706-PGS-DEA

Civil Action

ORDER

THIS MATTER, having been brought before the court by Howard 

B. Mankoff, Esq., of Marshall Dennehey Warner Coleman & Goggin, 

counsel for defendants, upon notice to plaintiff's counsel and 

for good cause shown:
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IT IS on this __________ day of ______________________, 

2018, ORDERED:

1. The Second Amended Complaint is dismissed without 

prejudice pursuant to Fed. R. Civ. Pro. 12(b)(6) for failure to 

state a claim upon which relief can be granted. 

____________________________________  
             U.S.D.J.
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MARSHALL DENNEHEY WARNER COLEMAN & GOGGIN
"973-618-4118an

3:za

Howard B. Mankoff, Esq.
Attorney I.D. No. 021971981
ij hbmankoff@mdwcg.com
Pauline F. Tutelo, Esq. i¥973-618-4146
Attorney I.D. No. 025961996
{j pf tutelo@mdwcg.com
425 Eagle Rock Avenue, Suite 302
Roseland, NJ 07068
973-618~0685

ATTORNEYS FOR. DEFENDANTS TOWNSHIP,
TOWN COUNCIL AND ROBERT A.

JACKSON
NIXON

JACKSON TOWNSHIP

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

TRENTON
** ELECTRONICALLY FILED **

ISAAC TAWIL,
CASE no. : 3 : 18-CV-00706-PGS-DEA

V I Civil Action

JACKSON TOWNSHIP; JACKSON
TOWNSHIP TOWN COUNCIL; ROBERT
A. NIXON individually and as
Member of the JACKSON
TOWNSHIP TOWN COUNCIL; and
ABC Corporations (#1-#10),
JOHN DOES (#1-#10) and JANE
DOES (#1-#10)

CERTIFICATION OF COUNSEL

Defendants

I, Howard B. Mankoff, Esq. , being of full age, do hereby

certify as follows

I a m a shareholder in the firm of Marshall I Dennehey I

Warner, Coleman & Goggin, counsel for the defendants, Jackson
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Township, Jackson Township Town Council and Robert A. Nixon and

in this capacity, I am familiar with the f acts of this, matter.

I submit this certification in support of the defendants'

motion to dismiss the Second Amended Complaint

3. The Second Amended Complaint is attached as Exhibit~A.

WARNER,MARSHALL, DENNEHEY,
COLEMAN & GOGGIN
Attorneys for Defendants,
Jackson Township, Jackson
Township Town Council And
Robert A. nixon

By : /s/ Howard B . Mankoff
HOWARD B • MANKOFF I ESQ c

Dated : June 5 2018I

2.

LEGAL/116752037.v1
FOLDER 4 .. PLEADINGS

Case 3:18-cv-00706-PGS-DEA   Document 14-4   Filed 06/05/18   Page 2 of 13 PageID: 128



ISAAC TAWIL

Plaintiff

v.

JACKSON TOWNSHIP; JACKSON
TOWNSHIP TOWN COUNCIL; ROBERT A.
NIXON individually and as Member of the
Jackson Township Town Council, and ABC
Corporations (#l-#I0), JOHN DOES (#1-#l0)
and JANE DOES (#l-#I0)

Defendant(s)
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THE LAW OFFICES OF MICHAEL BOTTON, LLC
Michael Bottom, ESQ (MB84l2)
1314 Main Street
Belmar, NJ 07719
Phone: (732) 894-3686
Attorney for Plaintiff

UNITED STATES DISTRICT COURT
DISTRICT OF NEW J ERSEY

Civil Action No.: 3:18-CV-00706 (pGsl

(DEA)

SECOND AMENDED COMPLAINT

P la intiff, Isa a c Ta wil, re s iding a t 41 P itne y Rd, J a ckson, NJ , by wa y of Ame nde d

Compla int aga ins t the  Defendants  says:

P AR T IE S

P la intiff Isa a c Ta wil is  a  citize n of the  S ta te  of Ne w J e rse y.

De fe nda nt J a ckson Township is  a  township incorpora te d within Oce a n County, S ta te  of

Ne w J e rse y with a  ma iling a ddre ss  of 95 W. Ve te ra ns  Highwa y, J a ckson, NJ  08527.

3. De fe nda nt J a ckson Township Town Council is  a  gove rning body for the  Township of

J ackson and is  loca ted a t 95 W. Ve te rans  Highway, J ackson, NJ  08527.

2.

1.

1
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4. De fe nda nt Robe rt A. Nixon (he re a fte r "Nixon") a t a ll time s  during the  e ve nts  he re in se t

forth, was  an e lected member of the  J ackson Twp. Town Council and acted in his

capacity a s  an agent, se rvant and/or employee  of the  city and/or individua lly.

5. Defendant John Does (#1- l0), Jane Does (#l-10) and ABC Corporations (#l-10),

inclus ive , re pre se nt othe r individua ls  a nd/or e ntitie s  unknown to the  P la intiff a t this  time ,

who pa rticipa te d in the  ca use s  of P la intiffs  da ma ge s  a nd who will be  spe cifica lly

ide ntifie d through discove ry.

S UB J E C T  MAT T E R  J UR IS DIC T IO N

This  court ha s  subje ct ma tte rjurisdiction ove r this  a ction pursua nt to 28 U.S .C. §  1331

(Fede ra l Question) in tha t the  cla ims he re in a rise  unde r U.S . Const. Amend. I, 42 U.S .C. §  1983

& 42 U.S .C.A. §  2000CC a s  more  fully se t forth be low.

VENUE

Ve nue  is  a ppropria te  in the  Unite d S ta te s  Dis trict Court, Dis trict ofNe w J e rse y, pursua nt

to 28 U..S .C. §  l39l(b) a s  a ll the  pa rtie s  to this  action a re  loca ted in the  S ta te  ofNew J e rsey a s

stated above.

SUBSTANTIVE ALLEGATIONS

I. P la intiff, Is a a c Ta wil, (he re a fte r "Mr. Ta wil) is  a  re s ide nt ofja cks on Towns hip a nd live s

a t 4] P itne y La ne , J a ckson, NJ  08527.

2. Mr. Ta wil is  a n Orthodox J e w.

3. As  pa rt of his  obse rva nce  of the  J e wish Fa ith, Mr. Ta wil is  re quire d to pra y thre e  time s  a

da y a nd, if a t a ll poss ible , it should be  done  with a  quorum of a t le a s t 10 me n. An

2

Case 3:18-cv-00706-PGS-DEA   Document 14-4   Filed 06/05/18   Page 4 of 13 PageID: 130



Case 3:18-cv-00706-PGS-DEA Document 11-3 Filed 05/17/18 Page 3 of 11 Page|D: 89

additional requirement of the Jewish Faith is the observance of the Sabbath every week

from sundown Frida y e ve nings  until sundown on S a turda y night.

4. As  pa rt of obse rva nce  of the  S a bba th, me mbe rs  ofthe  Orthodox J e wish community a re

una ble  to ope ra te  a ny ma chine ry or turn on/off e le ctricity. As  a  re sult, whe n ge tting

toge the r to pray during the  S abba th, Olihodox J ews must wa lk to the ir synagogue  or

pla ce  of worship. Be ca use  Mr. Ta wil doe s  not live  within wa lking dis ta nce of a

synagogue , he  invite s  othe r Orthodox J ews tha t live  within wa lking dis tance  of his  house

to pra y with him during the  S a bba th, a  pra ye r on Frida y nights  s ta rtingjus t be fore

sundown tha t la s ts  approxima te ly one  hour, aga in S a turday morning for 2 % hours , and

aga in S a turday evening sholtly be fore  sundown and ending about 15 to 20 min a fte r

sundown on S a turda y night.

5. In a n a tte mpt to pre ve nt Mr. Ta wil from obse rving the  J e wish fa ith unde r the  guise  of

e nforcing a  zoning ordina nce , De fe nda nt Nixon, in his  pos ition a s  a  me mbe r of the  Town

Council, dire cte d J a ckson Township zoning office rs  to s ta ke  out his  home  on Frida y

nights . On se ve ra l occa s ions  a  zoning office r wa s  pa rke d outs ide  41 P itne y La ne  in

Jackson supervising Mr. Tawil and his guests coming to his house to practice the Jewish

Fa ith. The  repea ted pre sence  of the se  office rs  had a  chilling e ffect, was  intimida ting,

be ca me  a  form of ha ra ssme nt, a nd discoura ge d pe ople  from vis iting Mr. Ta wil during

this  time . Mr. Ta wil wa s  be ing de nie d his  right to pra y a t his  home  by the  a ctions  of the

J a ckson Township Code  Enforce me nt.

6. On or a bout Ma rch 6, 2016, a n e ma il wa s  se nt by Ke nne th P ie s la k to a  citize n ofJ a ckson

Township rega rding41 P itney Lane . The  ema il s ta te s  tha t J ackson Township ha s  been

3
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monitoring the  home  for months , tha t ne ighbors  had been inte rviewed and none  had

repo11ed any complaints.

7. On or about June 10, 2016 and June l 1, 2016, a code compliance officer was sent to

monitor Mr. Ta wil's  home .

8. On J une  13, 2016, Ke nne th P ie s la k, Code  Complia nce  S upe rvisor ha d informe d Robe rt

Nixon tha t nothing dis ruptive  wa s  re porte d a nd tha t a  ne ighbor wa s  inte rvie we d s ta ting

they do not have  any compla ints .

9. Upon informa tion a nd be lie f, on J une  24, 2016 a nd J une  25, 2016, a  code  complia nce

officor was again sent by Defendants to monitor Mr. TawiI's home on Friday and

Saturday evening.

10. On J une  27, 2016, Kenne th P ie s lak informed Robe rt Nixon tha t the  office r obse rved no

activity in or around the residence besides for cars parked in the driveway. Pieslak also

s ta ted they would continue  to monitor obse rva tions .

11. Tha t same  day, He lene  S chlege l, J ackson Township Business  Adminis tra tor, sent an

e ma il to Robe rt Nixon s ta ting tha t a fte r finding nothing s ignifica nt for two we e ks , the re  is

no need for furthe r ove rtime  on the  ma tte r, tha t any furthe r ove rtime  must be  pre -

approved by adminis tra tion, and they a lready expended too many tax dolla rs  on the

prope rty to find the re  a re  no issues .

12. In re sponse , DefendantNixon requested a  mee ting to address  his  conce rns  with the

Property |

13. Upon informa tion a nd be lie f, in J uly 2016, De fe nda nt Nixon a ga in re que s te d a n ofiice r

be  se nt to monitor Mr. Ta wil's  home .

4
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14. Upon informa tion and be lie f, on J uly 20, 2016, He lene  S chlege l informed De fendant

Nixon and Mayor Michae l Re ina  tha t code  enforcement had been making pa ss-throughs

by P1a intifi"s  home  a t least once  a  day for a  week and obse rved no activity.

15. On or about August 23, 2016, De fendant Nixon reques ted anothe r mee ting with He lene

S chle ge ] to discuss  wha t, if a ny, a ctions  we re  going to be  ta ke n re ga rding Mr. Ta wil's

home .

16. On or about September 19, 2016, He lene  Schlege l sent an email to Defendant Nixon and

Mayor Reina advising that valuable time and money was being wasted sending officers to

Mr. Ta wi}'s  hom e .

17. Even a fte r a  zoning of1"ice r's  multiple  reports  to the  Township and Mr. Nixon tha t the re

wa s  no unla wful a ctivity a t 41 P itne y La ne , Mr. Nixon continue d to dire ct Township

pe rsonne l to intimida te  and ha ra ss  Mr. Tawil and his  gues ts . This  behavior s ta rted on or

about June of 2016 and continued until January of 2017.

C O UNT 1

(Violation of Equal Protection Clause of the Fourteenth Amendment)

18. P la intiff he reby repea ts  and incorpora te s  by re fe rence  a ll of the  a llega tions  se t forth in

pa ra gra phs  1 through 17 of the  Compla int a s  if fully se t forth he re in.

19. The  FouNe e nth Ame ndme nt ofthe  Cons titution s ta te s  tha t "All pe rsons  born or

na tura lized in the  US  and subject to the  jurisdiction the reof, a re  citizens  of the  US  and of

the  S ta te  where in they re s ide . No s ta te  sha ll make  or enforce  any law which sha ll abridge

the  privileges  or immunitie s  of citizens  of the  US ; nor sha ll any s ta te  deprive  any pe rson

of life , libe rty or prope rty, without due  proce ss  of la w, nor de ny to a ny pe rson within its

jurisdiction the  e qua l prote ction of the  la ws .

5
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20. The  Equa l P rotection Clause  requires  s ta tes  trea t an individua l in the  same manner as

othe rs  in s imila r conditions  and circumstances .

21. As  a  J e wish ma n re s iding in J a ckson Township, Mr. Ta wil wa s  the  foca l point of

monitoring a nd inve s tiga tions  for months  by the  J a ckson Township, Town Council, a nd

Robe rt Nixon.

22. De fe nda nts  se nt gove rnme nt officia ls  on multiple  occa s ions  to s ta ke  out Mr. Ta wiI's

home  in the  hopes  of finding a  viola tion of a  town ordinance  so tha t De fendants  could

pre ve nt Mr. Ta wil from inviting frie nds  to pra y in his  home  on Frida ys  a nd S a turda ys .

23. Even when Defendants  were  made  aware  tha t no viola tions  had been committed,

De fe nda nts  continue d to monitor Mr. Ta wil's  home , the re by ca us ing fe a r, ha ra ssme nt,

a nd intimida tion to him a nd his  fa mily to pra ctice  the ir re ligion in the ir own home .

24. These  acts  by the  Defendants  have  deprived the  P la intiff of his  life  and libe rty protected

unde r the  Equa l P rotection Clause  of the  Fourfeenth Amendment.

25. The  Defendant Nixon and Office rs  J ohn and J ane  Doe  (#1-10), a s  J ackson Township

employees , in the ir capacity a s  J ackson Township employees , deprived Tawil of his

federal constitutional and statutory rights.

26. This  is  a  viola tion of42 U.S .C.§  1983.

27. As  a  proxima te  re sult of De fe nda nts ' a ctions , Mr. Ta wil wa s  injure d a nd suffe re d

phys ica l, me nta l, e motiona l a nd e conomic injury.

28, WI-IE RE F O RE , P la intiff demands aga ins t the  Defendants  a  J udgment a s  follows:

(a) Tha t De fe nda nts  pa y full cos ts  of this  a ction to the  P la intiffs ;

(b) For compensa tory damages,

(<=) For punitive  damages;

6
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(d) For interest, attomey's fees and costs of suit, and

<¢) For such furthe r re lie f a s  the  Court sha ll deem jus t and prope r.

COUNT 11.

(F irs t Am e ndm e nt Fre e  Exe rc is e  of Re lig io n )

29. P la intiff he reby repea ts  and incorpora te s  by re fe rence  a ll of the  a llega tions  se t forth in

pa ra gra phs  l through 28 of the  Compla int a s  if fully se t forth he re in.

30. The  Free  Exe rcise  Clause  of the  Firs t Amendment re se rves  the  right of American citizens

to accept any re ligious  be lie f and engage  in re ligious  ritua ls . This  Clause  protects

re ligious  be lie fs  and actions  made  on beha lf of those  be lie fs .

31. The  De fendant Nixon, and office rs  J ohn and J ane  Doe  (#1-#I0), a s  J ackson Township

employees , in the ir capacity a s  J ackson Township employees  used the ir position(s) to

intimidate and harass Mr. Tawil to deprive him of his right to practice his religion under

the  color of a  zoning la w with the  inte nt to inhibit Mr. Ta wil's  fre e  e xe rcise  of his  firs t

a me ndme nt right to fre e dom of re ligion.

32. As  a  proxima te  re sult of De fe nda nts ' a ctions , Mr. Ta wil wa s  injure d a nd suffe re d

phys ica l, me nta l, e motiona l a nd e conomic injury.

WHEREFORE, P la intiff de ma nds  a ga ins t the  De fe nda nts  a  J udgme nt a s  follows :

(a ) Tha t De fe nda nts  pa y full cos ts  of this  a ction to the  P la intiffs ;

(b) For compensa tory damages ,

(c) For punitive damages,

(d) For interest, attorney's fees and costs of suit, and

(e ) For such fulthe r re lie f a s  the  Court sha ll deem jus t and prope r.
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COUNT III

(42 U.S.C.A. §2000CC)
33. Plaintiff hereby repeats and incorporates by reference all of the allegations set forth in

paragraphs 1 through 32 of the Complaint above as if fully set forth herein.

34.

35. Defendant Nixon in his capacity as an employee of Jackson Township and the Defendant

Jackson Township itself violated 42 U.S.C.A. § 2000CC when attempting to use a zoning

statute to restrict Isaac Tawil's right to practice his religion.

36. As a proximate result of Defendants' actions, Mr. Tawil was injured and suffered

physical, mental, emotional and economic injury.

WHEREFORE, Plaintiff demands against the Defendants a Judgment as follows:

(a) That Defendants pay full costs of this action to the Plaintiffs;

(b) For compensatory damages,

(c) For punitive damages;

(d) For interest, attomey's fees and costs of suit, and

(6) For such further relief as the Court shall deem just and proper.

COUNT Iv

(State Law - N.J.S.A. Const. Art. 1, §3)

37. Plaintiff hereby repeats and incorporates by reference all of the allegations set forth in

paragraphs 1 through 36 of the Complaint above as if fully set forth herein.

38. No person shall be deprived of the inestimable privilege ofworshipping Almighty God in

a manner agreeable to the dictates of his own conscience; nor under any pretense

whatever be compelled to attend any place of worship contrary to his faith and judgment.

8
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39. As  a  J e wish ma n re s iding in J a ckson Township, Mr. Ta wil wa s  the  foca l point of

monitoring a nd inve s tiga tions  for months  by the  J a ckson Township, Town Council, a nd

Robe rt Nixon.

40. De fe nda nts  se nt gove rnme nt officia ls  on multiple  occa s ions  to s ta ke  out Mr. Ta wil's

home  in the  hopes  of finding a  viola tion of a  town ordinance  so tha t De fendants  could

pre ve nt Mr. Ta wil from inviting frie nds  to pra y in his  home  on Frida ys  a nd S a turda ys .

41. Even when Defendants  were  made  aware  tha t no viola tions  had been committed,

Defendants continued to monitor Mr. Tawil's home, thereby causing fear, harassment,

a nd intimida tion to him a nd his  fa mily to pra ctice  the ir re ligion in the ir own home .

42. The  De fendant Nixon and Office rs  J ohn and J ane  Doe  (#l-10), a s  J ackson Township

employees , in the ir capacity a s  J ackson Township employees , deprived Tawil of his  S ta te

constitutional and statutory rights.

43. As a proximate result of Defendants' actions, Mr. Tawil was injured and suffered

phys ica l, me nta l, e motiona l a nd e conomic injury.

WHEREFORE, P la intiff demands aga ins t the  Defendants  a  J udgment a s  follows:

(a ) Tha t De fe nda nts  pa y full cos ts  of this  a ction to the  P la intiffs ,

(b) For compensa tory damages ,

(0) For punitive  da ma ge s ;

(d) For inte re s t, a ttorney's  fee s  and cos ts  of suit, and

(e ) For such furthe r re lie f a s  the  Court sha ll deem jus t and prope r.

g
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COUNT V

(Civil Conspiracvl

44. Plaintiff hereby repeats and incorporates by reference all of the allegations set forth in

paragraphs 1 through 43 of the Complaint above as if fully set forth herein.

45. Civil Conspiracy is a combination of two or more persons acting in conceii to commit an

unlawful act, or to commit a lawful act by unlawful means, a principal element ofwhich

is to inflict a wrong against or injury upon another, and an overt act that results in

damage.

46. The individual Defendants conspired as set forth above to subject Mr. Tawil with

harassments and intimidation to prevent him from exercising his right to practice the

Jewish Faith in violation of his U.S Constitutional and New Jersey Constitutional right in

the free exercise clause of both.

47. The actions of the individual Defendants were taken in their capacities as elected

officials, appointed officers, or employees of the Defendants Nixon, officers John and

Jane Doe (#1- l0) oflackson Township and Jackson Township Council are therefore

attributable to Jackson Township.

48. As a proximate result of Defendants' actions, Mr. Tawil was injured and suffered

physical, mental, emotional and economic injury.

WHEREFORE, Plaintiff demands against the Defendants a Judgment as follows :

(a) That Defendants pay full costs of this action to the Plaintiffs,

(b) For compensatory damages,

(c) For punitive: damages;
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(d) For interest, a ttorney's fees and costs of suit, and

(e) For such further relief as the Court shall deem just and proper.

Dated: May 16, 2018 ftfichaelvaatto/1.,,8g. /A/

Micha e l Botton (MB) MB8412
The  Law Offices  ofMichae1 Botton, LLC
1314 Main Street
Belmar, NJ 07719
Phone: (732) 894-3686
Attorney for the  P la intiff

J URY DEMAND

PLEASE TAKE NOTICE tha t Pla intiff demands a  tria l by jury on a ll issues.

Dated: May 16, 2018 c/'llc/1.ael°Botton,o@»Q. /A/

1vnEhae1 Botton, Esq. mB§ 412
Law Office  of Michae l Botton, LLC
Attorneys  for P la intiffs

DES IGNATION OF TRIAL COUNS EL

PLEASE TAKE NOTICE tha t MICHAEL BOTTON, ESQ., is  hereby designa ted as  Tria l
Counsel.

Dated: May 16, 2018 d'llc/1aelaBotton., 39. M

-Michael éou0n, Esq. mB8412-
Law Office  of Michae l Botton, LLC
Attorneys  for P la intiffs
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