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RAMAPOUGH MOUNTAIN 
INDIANS, INC., and RAMAPOUGH 
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                           PLAINTIFFS 
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ASSOCIATION, INC., GERALDINE 
ENTRUP, THOMAS MULVEY, 
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THE COMPLAINT IN LIEU OF FILING 
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Counsel:   
 

PLEASE TAKE NOTICE that on September 4, 2018, at 9:00 a.m. in the 

forenoon, or as soon thereafter as counsel may be heard, Defendants Township 

of Mahwah, Geraldine Entrup, and Thomas Mulvey (hereinafter collectively 

referred to as “Defendants”), will move before the before the Honorable District 

Court Judge Claire C. Cecchi, U.S.D.J. at the United States District Court for 

the District of New Jersey, Martin Luther King, Jr. Federal Building & U.S. 

Courthouse, 50 Walnut Street, Newark, New Jersey 07102 for an Order pursuant 

to Fed. R. Civ. P. 12(b)(1) or (b)(6), dismissing Plaintiffs’ Complaint with prejudice. 

PLEASE TAKE FURTHER NOTICE that in support of the aforementioned 

motion to dismiss, Defendants shall rely upon the accompanying brief, 

Certification of Counsel, and Exhibits, and that a proposed form of Order is also 

being submitted herewith.   

 
Respectfully submitted, 
 
CLEARY GIACOBBE ALFIERI JACOBS, LLC 
169 Ramapo Valley Road  
Upper Level – Suite 105 
Oakland, New Jersey 07436 
Telephone: (973)845-6700 
Facsimile: (201)644-7601 
Attorneys for Defendants Township of Mahwah, 
Geraldine Entrup, and Thomas Mulvey  

 
 

 By: s/ Ruby Kumar-Thompson 
RUBY KUMAR-THOMPSON, ESQ. 

 
Dated:  July 18, 2018   
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I, Ruby Kumar-Thompson, Esq., a Partner at the law firm of Cleary Giacobbe 

Alfieri and Jacobs, LLC, hereby certify that on this 18th day of July, 2018, a copy 

of the DEFENDANTS’ NOTICE MOTION TO DISMISS THE COMPLAINT IN 

LIEU OF FILING AN ANSWER, BRIEF, CERTIFICATION, AND EXHIBITS in 

support thereof has been served via electronic filing to all counsel of record to 

all of the parties; and that a courtesy copy of said papers is this day being 

submitted to the managing judge assigned to hear this matter as follows:  

Hon. Claire C. Cecchi, U.S.D.J. 
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CLEARY GIACOBBE ALFIERI JACOBS, LLC 
 169 Ramapo Valley Road, Upper Level-105 
 Oakland, New Jersey 07436 
 Phone: (973) 845-6700 

Attorneys for Defendants Township of Mahwah, 
Geraldine Entrup, and Thomas Mulvey  

  
 By: s/ Ruby Kumar-Thompson 

RUBY KUMAR-THOMPSON, ESQ. 

Dated: July 18, 2018 
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U.S. DISTRICT COURT 

FOR THE DISTRICT OF NEW 
JERSEY 

 
Case No. 2:18-cv-09228-CCC-JBC   

CIVIL ACTION  
 
 
ORDER GRANTING MOTION TO 

DISMISS THE COMPLAINT  

 

 THIS MATTER having been opened to the Court by Cleary Giacobbe Alfieri 

Jacobs, L.L.C. as attorneys for Township of Mahwah, Geraldine Entrup, and 

Thomas Mulvey (the “Defendants”), pursuant to Fed. R. Civ. P. 12(b)(1) and b(6) 

for an Order dismissing the Complaint with prejudice against these Defendants, 

and the Court having, pursuant to F.R.C.P. 78 considered the arguments and 

papers submitted by the parties:   

 IT IS on this __________ day of __________________________, 2018,  

ORDERED that Defendants Township of Mahwah, Geraldine Entrup, 

and Thomas Mulvey motion to dismiss is granted, and the Complaint is 

dismissed with prejudice in its entirety.  

   

       ___________________________________ 
       Hon. Claire C. Cecchi, U.S.D.J. 
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1 

PRELIMINARY STATEMENT 

This Motion to Dismiss is filed on behalf of Defendants Township of 

Mahwah, Thomas Mulvey, Property and Maintenance Inspector and Geraldine 

Multrup, (collectively referred to as the “Defendants”). 

Plaintiffs Ramapough Mountain Indians, Inc. and Ramapough Lenape 

Nation (hereinafter referred to as “Plaintiffs” or “RMI”) claim in this action that 

their right to gather and pray on property located at 95 Halifax Road in Mahwah, 

New Jersey has been infringed by the Township’s efforts to enforce its zoning 

ordinances.  More specifically, Plaintiffs complain about the demand from 

Geraldine Entrup in a letter dated April 24, 2018 to cease and desist from 

engaging in open prayer and threatening removal of their “alter and prayer 

circle,” and about the issuance of “daily” summonses signed by Thomas Mulvey 

seeking fines for Plaintiff’s failure to obtain a permit for open air prayer, stone 

alter and prayer circle (see ECF no. 1, ¶¶7, 12, 61, 65, and 66 of the Complaint)1  

They also make reference in the Complaint to the September 5, 2017 revocation 

of a 2012 zoning permit which allegedly recognized Plaintiffs’ use of masked poles 

and gatherings for religious use (see ECF no. 1, ¶¶13 and 43, 64G of the 

Complaint).2   

                                                 
1 While Plaintiffs complain that Mahwah is imposing cumulative crippling fines against them, in 
the amount of $12,500 per day totaling $480,000 as of May 14, 2018 (see paragraph 9 of the 
Complaint), there is no proof that any fines have been imposed on Plaintiffs to date, as the 
summonses are still awaiting adjudication in the Mahwah Municipal Court.   
2 As set forth more fully in the brief, the 2012 permit was issued unilaterally by the former zoning 
officer and, contrary to Plaintiff’s assertions, was not a zoning permit but merely a permit 
permitting the construction of a longhouse that was erroneously granted in the absence of an 
application to the Zoning Board of Adjustment for a variance for religious use.  
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Plaintiffs’ claims for declaratory judgment and injunctive relief pursuant 

to the First and Fourteenth Amendments, RLUIPA, and United Nations, 

Organization of American States Treaties, that are based upon the 

aforementioned actions by the Township to enforce its local land use ordinances 

must be dismissed because in order to challenge a land use decision, the 

governmental entity being challenged must be given the opportunity to make a 

final decision on the matter under Article III’s “case or controversy” requirement.  

Since Plaintiffs have never submitted even a single meaningful application to the 

Township so as to be permitted to have large gatherings (religious, cultural or 

otherwise) on the property located at 95 Halifax Road, and never even attempted 

to obtain a permit for erection of any structures on the land, as required under 

the Township’s ordinances and New Jersey Municipal Land Use Laws, because 

the Property is located in a Conservation Zone, their claims are not yet ripe. 

Accordingly, Plaintiffs cannot establish that they have suffered an actual 

concrete injury in the matter at bar, and as a result, do not currently have 

standing to have their claims adjudicated by the Federal District Court.    

Likewise, any claim that is based upon the Township’s revocation of the 

2012 permit in the fall of 2017 must also be dismissed since Plaintiffs filed an 

appeal of the Township’s revocation decision to the Superior Court of New Jersey, 

and which appeal was then subsequently dismissed by Plaintiffs with prejudice 

on May 1, 2018.  In New Jersey, a voluntary dismissal with prejudice has the 

same effect as if the case were fully adjudicated before a judge and a jury.  As 

such, Plaintiffs are precluded from resurrecting their claims based upon the 
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revocation of their 2012 permit in the District Court under the Full Faith and 

Credit Clause of the United States Constitution.   

PROCEDURAL HISTORY 

Plaintiffs filed the instant Complaint in the United States District Court of 

New Jersey on May 14, 2018 (see ECF no. 1).   In Count One Plaintiffs assert a 

claim under the First Amendment of the United States Constitution for alleged 

violation of their right to free exercise of religion based upon alleged “threats” 

and imposition of coercive fines to prevent Ramapough and allies from coming 

onto the land for religious purposes. In Count Two Plaintiffs assert a claim under 

the First Amendment of the United States Constitution for alleged violation of 

their right to “peaceably assemble” for, not only religious purposes, but also for 

recreation, education, hunting, fishing, and other cultural reasons based upon 

the same threats and imposition of fines as alleged in Count One.  In Count 

Three Plaintiffs assert a claim under the Fourteenth Amendment of the 

Constitution for alleged violation of their right to substantive due process due to 

their interest in the property located at 95 Halifax Road, which they allege has 

been infringed upon through issuance of discriminatory stop orders by Geraldine 

Entrup and Thomas Mulvey (see ECF no. 1, ¶¶84-88). In Count Four Plaintiffs 

assert a claim under the Fourteenth Amendment of the Constitution for alleged 

violation of their right to procedural due process based upon Geraldine Entrup 

and Thomas Mulvey’s actions to issue orders and summonses designed to stop 

Plaintiffs’ assembly and prayer. Additionally, Plaintiff’s Procedural Due Process 

claim is also based upon the revocation of a 2012 permit, which Plaintiffs allege 
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was done without notice or hearing.  In Counts Five through Eight, Plaintiffs 

assert a claim under the Religious Land Use and Institutionalized Persons Act, 

42 U.S.C. 2000cc, et seq. alleging religious discrimination, disparate treatment, 

and a substantial burden on their religious exercise through the total exclusion 

of religious assemblies within their jurisdiction due to the imposition of a land 

use ordinance and based upon the same enforcement actions upon which their 

First Amendment claims are based.  Count Nine of the Complaint asserts a claim 

pursuant to neither federal law or State law but instead relies upon 

“international instruments” administered by the United Nations and the 

Organization of American States.  Count Ten of the Complaint asserts a claim 

for nuisance against Co-Defendant, the Polo Club only.  Count Eleven asserts a 

claim for declaratory relief prohibiting the Township of Mahwah from issuing any 

summonses for violation of its municipal land use ordinances, voiding the 

imposition of fines assessed against Plaintiffs by the Township, and declaring 

that there is a right to assemble and engage in open prayer at 95 Halifax Road, 

irrespective of the Township’s zoning ordinances and what is required under the 

State’s Municipal Land Use laws.   

On June 7, 2018, Plaintiffs filed a motion for a temporary restraining order 

and a preliminary injunction against the Township seeking to stay the issuance 

of summonses against Plaintiffs by the Township for failure to obtain a zoning 

permit in violation of Township Ordinance 24:11.2C, failure to obtain site plan 

approval in violation of Township Ordinance 22-3.2d, and locating a structure 

on the property without prior approval Township Ordinance 24-6.1 (see ECF no. 
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12-3, at page ID numbers 121 through 125).  Plaintiffs’ Motion for a temporary 

restraining order was accompanied by several exhibits and a proposed order 

enjoining the Township from “actual enforcement, self-help, or imposing 

cumulative fines” for the purpose of prohibiting prayer and assembly on the 

property or from directly or indirectly forcing the demolition of Ramapough’s 

Stone Alter and Prayer Circle located on the property; staying the Municipal 

Court proceedings with respect to the summonses being received by Plaintiffs for 

violations of the Township’s zoning ordinances; enjoining Defendants from 

pursuing injunctive relief against Plaintiffs in the pending New Jersey Superior 

Court actions in the vicinage of Bergen County, New Jersey; and to enjoin 

Defendants from issuing further summonses to Plaintiffs related to assembly, 

open prayer or related to the Stone Alter or from attempting to enforce any Order 

or Judgment arising from the municipal court’s unfavorable adjudication of said 

summonses and/or imposition of fines on Plaintiffs.  Plaintiffs’ motion for 

temporary restraining order and preliminary injunction was denied by the 

District Court sua sponte on June 11, 2018 under the Younger doctrine’s 

principles of equity, comity and federalism (ECF Doc. No. 15).  Defendants now 

move this Court for a dismissal of Plaintiff’s Complaint for lack of subject matter 

jurisdiction and/or failure to state a claim.   

STATEMENT OF FACTS 

Plaintiffs are comprised of members who are allegedly descendants of the 

original people of the Ramapo Mountains, principally of Munsee descent from 

the Lenape people (see ECF no. 1, Complaint, ¶5).  Three sites located in the 
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Township of Mahwah allegedly hold particular importance to Plaintiffs:  the 

mouth of the Ramapo and Mahwah rivers, Ramapo Pass, and the area around 

95 Halifax Road (“Sweet Water”) (see Complaint, ¶¶21-23).  In 1984, the 

Township adopted a Zoning Map, which designated Sweet Water as a C-80 

Conservation Zone (see ECF No. 1, Complaint, paragraphs 32). Mahwah 

amended its zoning ordinances in June 1987 to designate Sweet Water as a C-

200 Conservation Zone (see ECF No. 1, Complaint, ¶34) 

Plaintiffs allegedly acquired rights to 95 Halifax Road located in the C200 

Zone through a deed granted to them from Mr. Charles Elmes in 1995 (see ECF 

no. 1, Complaint ¶35). It was not until October 2016, however, that Plaintiffs 

began to have “meetings” to establish the Split Rock Sweetwater Prayer Site at 

95 Halifax Road (hereinafter the “Property”) (see ECF no. 1, Complaint, ¶44).  The 

C-200 Conservation Zone expressly permits the following uses only: Public Open 

Space for purposes of hiking, horseback riding, wildlife preserves, arboretums, 

botanical gardens, historical edifices, woodland areas, hunting and fishing 

facilities, other similar uses; Agricultural uses, farms, subject to Section 24:6.1a, 

Single-family detached residences with 200,000 square feet minimum lots.  (see 

Exhibit A, Township of Mahwah’s Schedule of District Use Regulations).  It does 

not expressly permit open prayer or cultural assembly, nor does it expressly 

prohibit open prayer or cultural assembly.  Thus, under New Jersey Municipal 

Land Use Law, Plaintiffs are required to submit an application to the Board for 

a permit and/or variance for any non-conforming uses and structures on the 

property. See e,g, N.J.S.A. 40:55D-3; and N.J.S.A. 40:55D-70D-2; and see Ord. 
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24-6.1(e). However, no such application was submitted by Plaintiffs to the local 

Board prior to October 2016.    

In December 2016, the Township issued notice to Plaintiffs that their 

activities on the property were in violation of the Township’s zoning ordinances 

(see Exhibit B, Complaint dated October 27, 2017, BER-L-7435-17, filed by 

Plaintiffs in the New Jersey State Superior Court).  On April 6, 2017, Plaintiffs 

submitted an application for a zoning permit related to the use of their property 

and for the construction of several permanent structures on the Property (see 

Exhibit C, Permit application dated April 6, 2017).  

On April 13, 2017, the Township Engineer denied the application on the 

basis that it was requesting a non-conforming use that was not permitted in the 

C200 zone. Therefore, Plaintiffs were informed that they would have to submit 

an application for a variance to the Zoning Board of Adjustment. (see Exhibit D, 

Letter from Michael Kelly dated April 13, 2017).  

On or about June 12, 2017, an application for a use variance was 

submitted by Plaintiffs due to a proposed expansion of their use of the property 

as a place for worship, educational and cultural gatherings for large groups of 

persons, to watch movies for approximately 100 persons and to construct a 

pipeline for drinking water, as well as a mini-Lenape village on the Property to 

include wigwams, elevated cooking shack, food storage structure, bathing 

facilities, etc. (see Exhibit E, letter with application dated June 12, 2017, and 

Exhibit F, addendum to variance application). Subsequently, a hearing was 

scheduled to take place on September 20, 2017, however, Plaintiffs inexplicably 
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withdrew the application for a use variance before any hearings could take place 

(see Exhibit G, letter dated August 21, 2017 from RMI).  Thus, the Zoning Board 

of Adjustment dismissed the Use Variance Application without ever rendering a 

decision on same (see Exhibit H, Resolution dated November 1, 2017).   

On or about September 15, 2017, the Township’s Engineer revoked the 

permit issued on or about January 25, 2012 for the construction of a Long house 

on the Property as having been erroneously granted by the former Zoning Official, 

and furthermore advised Plaintiffs of their right to appeal the decision to the local 

Zoning Board of Adjustment pursuant to N.J.S.A. 40:55D-72. (see ECF no. 1, 

Complaint, ¶13; and see Exhibit I, letter dated September 15, 2017 from Michael 

Kelly)   

Contrary to Plaintiff’s assertions in the Complaint (paragraph 64c), the 

2012 Permit gave approval for the construction of a Long House on the Property 

for prayer and community/cultural assembly as per the DEP (see Exhibit J, 

“Zoning permit” dated January 25, 2012).   It did not grant Plaintiffs a permit or 

a variance for the large group gatherings and other activities that Plaintiffs have 

been conducting on the property or for the construction of any other structures 

on the Property; nor could it since Plaintiffs had not submitted an application to 

the Board to request a variance prior thereto (see Exhibit I, letter dated 

September 15, 2017).  

Prior to filing the instant action in federal court, Plaintiffs filed an appeal 

of the Zoning Officer’s decision on September 15, 2017 to rescind the 2012 

permit (see ECF no. 1, Complaint, ¶64G; see also Exhibit B, Complaint dated 
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October 27, 2017, BER-L-7435-17). The appeal was not, however, filed with the 

Board of Adjustment in accordance with New Jersey’s Municipal Land Use Law 

at N.J.S.A. 40:55D-72, but rather was filed with the New Jersey Superior Court 

in Bergen County, New Jersey as an action in Lieu of Prerogative Writ, pursuant 

to New Jersey Court Rule 4:69-1, et seq. (Id).  In the Superior Court Complaint, 

Plaintiffs raised the very same facts and claims for due process violations and 

for an injunction as they have pled in the current Complaint to challenge the 

revocation of their 2012 permit. (Id).  In state court, the Township moved to 

dismiss Plaintiff’s Complaint as untimely and for the failure to exhaust 

administrative remedies on or about January 31, 2018 (see Exhibit K, Letter 

brief in support of Township’s motion to dismiss Plaintiff’s “appeal”). To avoid a 

dismissal by the Court of their Complaint, Plaintiffs agreed at oral argument on 

the Township’s Motion to Dismiss to voluntarily dismiss the Complaint with 

prejudice (see Exhibit L, Superior Court Transcript dated April 27, 2018). Thus, 

Plaintiffs appeal of the zoning officer’s revocation of their 2012 permit was 

dismissed by the Superior Court with prejudice on May 1, 2018 (see Exhibit M, 

Order dated May 1, 2018).   

In addition, Plaintiffs apparently have raised the same issues in another 

Superior Court action that was brought by the Township against Plaintiffs for 

injunctive relief under Docket Number BER-L-003189-17.  The Answer filed by 

Plaintiffs clearly raises the very same issues that are being raised affirmatively 

in the matter at bar, including the issue of whether the Township’s efforts to 

enforce its zoning ordinances by issuing summonses constitutes a substantial 
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burden on the exercise of religion, allegedly in violation of RLUIPA (see Exhibit 

N, Answer and Fourth Affirmative Defense dated June 15, 2017).        

Plaintiffs entered into a settlement of the aforementioned Superior Court 

case (BER-L-3189-17) pending against them in February 2018, and said 

settlement was placed on the record before the Honorable Superior Court Judge 

Lisa Perez-Friscia on February 28, 2018 (see Exhibit O, Transcript of Settlement 

Hearing dated February 28, 2018). Plaintiffs, however failed to approve and 

execute a written agreement memorializing the settlement (see Exhibit P, 

Declaration of Chief Dwayne Perry dated June 2,2018, paragraph 52, previously 

attached to Plaintiffs; motion for a TRO at ECF Document 12-5).   

After Plaintiffs failed to approve and execute a written agreement 

memorializing the settlement placed on the record in Superior Court, the 

Township resumed issuing summonses to Plaintiffs for the continuing violations 

that were listed in the notice of abatement from Geraldine Entrup dated January 

17, 2018 (see ECF No. 1, 64J; and 65; see also Exhibit Q, letter dated January 

17, 2018 from Geraldine Entrup, and Exhibit R, letter dated April 24, 2018 from 

Geraldine Entrup).  Plaintiffs were further advised that for each summonses 

issued assessing fines on a daily basis for the alleged zoning violations that they 

would need to appear in Municipal Court to defend against the summonses (see 

Exhibit S, letters and summonses issued since April 25, 2018 previously 

annexed to Plaintiff’s Motion for a temporary restraining order and preliminary 

injunction at ECF doc. 12-3 and -4).  To date, there has been no disposition on 
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those summonses by the Municipal Court and thus, no amount of fines is 

presently owed and payable by Plaintiffs to anyone.   

 

LEGAL STANDARD 

“[I]t is well settled that procedural issues such as standing, mootness and 

ripeness are to be determined prior to any substantive analysis” on a motion to 

dismiss pursuant to Rule 12(b)(1) or Rule 12(b)(6). ISP Envtl. Servs., Inc. v. City 

of Linden, Civ. No. 05-4249, 2007 WL 1302995, at *7 n.1 (D.N.J. May 3, 2007) 

(citing Palazzolo v. Rhode Island, 533 U.S. 606 (2001); Hurley v. Columbia Cas. 

Co., 976 F. Supp. 268, 272 (D. Del. 1997); Barmo v. Reno, 899 F. Supp. 1375, 

1379 (E.D. Pa. 1995)).  Indeed, the Third Circuit has considered ripeness issues 

in reviewing both a motion for failure to state a claim and motion for subject 

matter jurisdiction. See County Concrete v. Roxbury, 442 F.3d 158, 163-64 (3d 

Cir. 2006) (reviewing ripeness decisions in appeal from Rule 12(b)(6) dismissal); 

and see Stern v. Halligan, 158 F.3d 729, 734 (3d Cir. 1998) (noting that 

satisfaction of the finality rule in land use matters implicates a federal court’s 

Article III subject matter jurisdiction). 

Generally, in reviewing a motion to dismiss on the pleadings, the court 

“accept[s] all factual allegations as true, construe[s] the complaint in the light 

most favorable to the plaintiff, and determine[s] whether, under any reasonable 

reading of the complaint, the plaintiff may be entitled to relief.” Phillips v. Cnty 

of Alleghany, 515 F.3d 224, 233 (3d Cir. 2008) (citation and quotations omitted).  

However, in considering whether to dismiss for unripeness, since it is essentially 
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a jurisdictional inquiry, a court is not limited to the face of the pleadings in 

deciding such a motion but may also inquire by affidavits or otherwise into facts 

as they exist.  Taylor Inv., Ltd. v. Upper Darby Township, 983 F.2d 1285, 1290 

n.7 (3d Cir. 1993) (holding that unripe claims should ordinarily be disposed of 

on a motion to dismiss, not summary judgment). Rather, the court may dismiss 

the claim if it finds after a review of the existing facts that either Article III or 

other prudential limitations on the exercise of judicial authority require this 

court to avoid entangling themselves in abstract disagreements or otherwise 

where principles of comity and federalism dictate restraint.  Abbott Labs. v. 

Gardner, 387 U.S. 136, 148 (1967), overruled on other grounds, Califano v. 

Sanders, 430 U.S. 99 (1977); see also Phila. Fed'n of Teachers v. Ridge, 150 F.3d 

319, 323 (3d Cir. 1998); and Younger v. Harris, 401 U.S. 37 (1971). 

 

LEGAL ARGUMENT 

POINT I 

THIS COURT DOES NOT HAVE JURISDICTION OVER PLAINTIFFS’ CLAIMS 
CHALLENGING APPLICATION OF THE TOWNSHIP’S ZONING ORDINANCES 
AS THEY ARE NOT YET RIPE DUE TO PLAINTIFFS’ FAILURE TO SUBMIT 
EVEN ONE MEANINGFUL APPLICATION FOR A FINAL DETERMINATION 

 

In the matter at bar Plaintiffs assert claims pursuant to RLUIPA and for 

alleged violations of the Free Exercise Clause and Freedom of Association clauses 

of the First Amendment, Substantive and Procedural Due Process Clause of the 

First and Fourteenth Amendments, and the United Nations Organization of 

American States Treaties. Plaintiffs also seek injunctive relief by bringing a claim 
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for declaratory judgment pursuant to 28 U.S.C. §2201. The gravamen of 

Plaintiffs’ claims against the Township of Mahwah, Geraldine Entrup and 

Thomas Mulvey is based entirely upon their actions to enforce the Township’s 

zoning ordinances through the revocation of a 2012 zoning permit on September 

5, 2017, and the issuance of “daily” summonses seeking fines for zoning 

violations due to the structures and activities on the subject property located at 

95 Halifax Road since March 29, 2018 (see Paragraphs 13, 61, 65 and 66 of the 

Complaint). Plaintiffs’ claims however are based upon facts which do not 

demonstrate a justiciable case or controversy over which this Court would have 

subject matter jurisdiction.   

Article III of the United States Constitution confers subject matter 

jurisdiction upon a federal court only for matters involving an actual “case or 

controversy.” Essential to determining whether a justiciable case or controversy 

exists is whether the person has suffered an “injury in fact.”  Lujan v. Defenders 

of Wildlife, 504 U.S. 555, 560 (1992).  In order to demonstrate an “injury in fact” 

Plaintiff cannot allege an injury which is merely abstract, but Plaintiff must 

allege an injury to a legally cognizable protected interest, which is both concrete 

and particularized.  Lujan, 504 U.S. at 560 (emphasis added).  If an injury is too 

abstract or not actual or imminent, then it is not sufficient to confer jurisdiction 

on a federal court under Article III.  Id. This is known as the ripeness doctrine.  

County Concrete Corp. v. Twp. of Roxbury, supra, 442 F.3d at 164 (internal 

citations and quotation marks omitted) (stating that, the ripeness doctrine serves 

to determine “whether a party has brought an action prematurely and counsels 
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abstention until such time as a dispute is sufficiently concrete to satisfy the 

constitutional and prudential requirements of the doctrine.”).  

As it pertains to claims involving the application of local zoning 

ordinances, Article III’s ripeness requirement has been articulated by the 

Supreme Court to apply to disputes arising therefrom, in holding that a takings 

claim “is not ripe until the government entity charged with implementing the 

regulations has reached a final decision regarding the application of [those] 

regulations to the property at issue.” Williamson Cty. Reg'l Planning Comm'n v. 

Hamilton Bank of Johnson City, 473 U.S. 172, 186 (1985). As the Supreme Court 

explained, applying such a rule of finality to challenges involving the application 

of zoning laws by a municipality is necessary, because the finality requirement 

of the ripeness inquiry directly addresses “whether the initial decision-maker has 

arrived at a definitive position on the issue that inflicts an actual, concrete 

injury.” Id. at 193.   

The rule of finality first articulated in Williamson Cty Reg’l Planning 

Comm’n, supra, is not limited to takings claims, but has subsequently been 

expanded by our courts to other types of constitutional claims challenging a 

governmental land use decision, including Free Exercise Claims, Due Process 

claims, Equal Protection claims, and RLUIPA claims. See Congregation Anshei 

Roosevelt v. Planning and Zoning Bd. Of Borough of Roosevelt, 338 Fed. Appx. 

214, 217 & fn. 4 (3d Cir. 2009) (citing Taylor Inv., Ltd. V. Upper Darby Twp., 983 

F.2d 1285 (3d Cir. 1993) and Murphy v. New Milford Zoning Comm’n, 402 F.3d 

342, 347 (2d Cir. 2005)).  The rationale behind expansion of the finality rule is 
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due to the fact that land-use decisions concern a myriad of unique localized 

interests and to the surrounding community; as such, it is the local authorities 

who are in a better position than the courts to assess the burdens and benefits 

of those varying interests. Semeric Corp. of Delaware, Inc. v. City of Philadelphia, 

142 F.3d 582, 598 (3d Cir. 1998). If those interests were ignored, then absent a 

concrete injury, a land use dispute will improperly convert the federal court from 

a court authorized to review constitutional violations under Article III into a 

“super land use board of appeal.”  Id.   

The Third Circuit has explained that that the finality requirement of the 

ripeness inquiry: “(1) aids in the development of a full record; (2) provides the 

court with knowledge as to how a regulation will be applied to a particular 

property; (3) may obviate the need for the court to decide constitutional disputes 

if a local authority provides the relief sought; and (4) shows the judiciary’s 

appreciation that land use disputes are uniquely matters of local concern more 

aptly suited for local resolution.” Congregation Anshei, 338 Fed. Appx. at 217 

(citing Murphy, 402 F.3d at 348) (internal citations omitted).  

Thus, in order for a constitutional challenge to a land use decision to rise 

to the level of a justiciable case or controversy under Article III’s ripeness 

requirement, a local land use board must first be given a meaningful opportunity 

to arrive at a definitive final decision with respect to the application of its zoning 

regulations to the plaintiff’s proposed use of the property.  Id at 219 (holding that 

plaintiffs’ claims under RLUIPA were not ripe until they submitted an application 

for a use variance and received a final determination from the Board as to 
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whether the Yeshiva would be permitted on the property).  Accord. House of Fire 

Christian Church v. Zoning Board of Adjustment of the City of Clifton, 379 N.J. 

Super. 526 (App. Div. 2005) (remanding claim under RLUIPA that applying for a 

conditional use variance constitutes a “substantial burden” on the exercise of 

religion for a full record). cf. Rezem Family Associates L.P. v. Borough of 

Millstone, 423 N.J. Super. 103 (App. Div. 2015) (holding that the failure to 

challenge a zoning decision through an action in lieu of prerogative writ would 

bar a claim for deprivation of civil rights pursuant to 42 U.S.C. §1983 under 

principles of finality and ripeness that are applied by the United States Supreme 

Court to land use cases). 

Accordingly, in order for Plaintiffs in the matter at bar to have standing to 

proceed with their constitutional and religious discrimination claims under 

RLUIPA, the Court must first determine whether an immediate injury has been 

sustained as the result of Plaintiffs’ allegations and second, the Court must 

determine whether further development of the factual record would result in 

improvements in the administration of justice.   Id. at 219; see also General Motors 

v. City of Linden, 143 N.J. 336, 350 (1996), certif. denied 519 U.S. 816 (1996) 

(holding that Section 1983 is not a general tort statute and cannot be used to award 

relief when state law otherwise provides for an adequate remedy).     

To determine whether Plaintiffs have suffered an immediate injury requires 

Plaintiffs to establish that there has been a definitive final decision reached by the 

Township of Mahwah with respect to the application of the Township’s Ordinances 

to Plaintiffs’ use of the property at Halifax Road.  The issuance of summonses alone 
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for violations of Mahwah’s zoning ordinances does not establish that the Township 

of Mahwah has arrived at any final determination as to whether the manner in 

which the property is being used by Plaintiffs violates Mahwah’s zoning ordinances.  

The Township of Mahwah is authorized to prescribe penalties for violation of 

ordinances it may have authority to pass pursuant to N.J.S.A. 40:49-5. Pursuant 

to Mahwah Township Ordinances, in order for any of the prescribed penalties to 

actually be imposed, the person must be convicted in municipal court of the alleged 

zoning violations.  See Township Ord. Section 24:11-5.  Thus, the only person who 

has the authority to actually impose fines upon Plaintiffs based upon a complaint 

made for their alleged violation of the Township’s Zoning Ordinances is a municipal 

court judge.  See Ord. Section 1-5.  Thus, contrary to Plaintiff’s claims that 

“crippling fines” are being assessed against them through the issuance of a 30-day 

notice to abate the violations and issuance of “daily summonses” since March 27, 

2018, no such fines have been imposed upon them yet.  Furthermore, Plaintiffs do 

not allege that the Township has erected any physical barriers on the property or 

have actually engaged in self-help to remove any of the structures that remain on 

the property, and therefore, the issuance of summonses alone have not prevented 

them from continuing to use the property while adjudication of those summonses 

remain pending. Indeed, Plaintiffs admit that, even though Plaintiffs started 

receiving summonses on April 24, 2018, they have continued to use the property 

for cultural and religious gatherings thereafter, most recently on May 4, 2018 (see 

ECF no. 1, Complaint at ¶63).  
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 It is also clear that development of a full record would aid the District 

Court in determining whether Plaintiff’s constitutional rights have been violated. 

This is because it cannot be disputed that Plaintiff’s proposed use and erection 

of structures on the property since October 2016 are subject to the Zoning 

Ordinances of the Township of Mahwah.   According to the Township’s Zoning 

Ordinances, [a]ny use not specifically designated as a principal permitted use, 

an accessory use or a conditional use is specifically prohibited from any zone 

district in the Township. Ord. Section 24-4.3.  Here, the property at issue is 

located in Mahwah’s C200 Conservation Zone. The only uses permitted in the 

C200 Zone are public open space, farms, and single family detached residences 

with 200,000 sq. ft. minimum lots. Religious and cultural gatherings are not a 

permitted use, and permitted accessory uses do not include the structures that 

are presently located on the land.C-200 Conservation Zone.   

Furthermore, according to the Ordinance governing the Township’s 

Conservation Zone, it states that same “is designated to be consistent within the 

special and unique character of the land,” and subject to several requirements 

“designed to assure that the natural assets of the community such as the wooded 

slopes of the Ramapo Mountains and the water recharge areas of the Ramapo 

River are not disturbed and that potentially dangerous natural occurrences such 

as flooding and erosion are not aggravated.” Ord. Section 24-6.1(e). Furthermore, 

the Ordinance makes clear that for any use or development on the property an 

application is to be made by setting certain restrictions and requiring an 

environmental impact report to accompany any application for development, 
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including major subdivision applications, site plan approval, use variance 

request or any other action requiring a permit or approval from the Township. 

Id.  Additionally, the Ordinance expressly prohibits, amongst other things, any 

development that would require it to be served by a public sanitary sewer system 

of any size or any facilities which is dependent upon linkage with the Northwest 

Bergen County Sewer Authority or any similar sewer system. Id.   

Moreover, as the Property is also located near a river, and is thus in a flood 

hazard zone, it may also be subject to additional regulations.  See Ord. Section 

24-6.1(h).  There are also regulations governing accessory structures that need 

to be considered for the structures that Plaintiffs have placed on the property 

without prior approval from the Township.  See Ord. Section 24-6.8.  Thus, it is 

clear that all of these regulations unique to the Property at issue would require 

a full factual record before the Court may determine that application of these 

regulations imposes a “substantial burden” on the exercise of Plaintiffs’ religion 

in violation of RLUIPA and the First Amendment.   As it stands now, no details 

about the extent and manner of Plaintiffs’ future proposed use is presently 

known, and therefore, no determination can be made with respect to whether 

Plaintiffs’ proposed use of the property can coincide with the unique 

characteristics of the C-200 zone and flood plain.   

In fact, under the land use statutory scheme in New Jersey, it is the 

local Board of Adjustment that is tasked with the final authority to interpret a 

zoning ordinance, not the courts. See N.J.S.A. 40:55D-70b.  Moreover, it should 

be noted that a Board of Adjustment is also authorized to permit certain uses in 
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a particular zoning district that are not expressly permitted, but only if certain 

conditions pursuant to N.J.S.A. 40:55D-3 are met. The Municipal Land Use Law 

(“MLUL”) defines the term conditional use as: “[a] use permitted in a particular 

zoning district only upon a showing that such use in a specified location will 

comply with the conditions and standards for the location or operation of such 

use as contained in the zoning ordinance, and upon issuance of an authorization 

therefore by the planning board.” N.J.S.A. 40:55D-3.  As per the MLUL definition, 

the conditional use is not a prohibited use, but a permitted one. See Coventry 

Square, Inc. v. Westwood Board of Adjustment, 138 N.J. 285, 293 (1994).  In 

other words, a conditional use is different from a use permitted as of right 

because it is a use that presents special problems relating to traffic patterns, 

street access, parking, water conservation, and the like for which it must satisfy 

certain conditions in order to assure its functional and physical compatibility 

with the entire district and its appropriate integration within the particular 

zoning district. Id. at 294.  Here, Plaintiffs withdrew their application for a 

variance and never submitted a site plan for approval and therefore, the Board 

was deprived of any ability to address the special problems inherent in all 

conditional uses, as well as those that may be unique to the Property at issue.   

Indeed, the fact that a conditional use is an inherently beneficial one such 

as a church and thereby subjects it to a lesser standard for variance approval, 

does not eliminate the applicant’s burden to prove that the grant of the variance 

for religious use will not impair the intent of the zoning plan and corresponding 

ordinances. See Smart SMR of N.Y., Inc. v. Borough of Fair Lawn Board of 
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Adjustment, 153 N.J. 309, 323 (1998); Accord. State v. Cameron, 100 N.J. 586, 

600 (holding that a zoning regulation can attempt to regulate those uses that are 

genuinely incompatible with the character of a residential zone by minimizing 

congestion, noise, constant activity, overcrowding and parking).  Thus, even an 

inherently beneficial use such as a church may be subject to certain conditions 

pursuant to a municipality’s ordinance when the size of the proposed house of 

worship implicates the same considerations another building of the same size 

would also have. See Macedonian Orthodox Church 269 N.J. Super. 562, 569 

(App. Div. 1994) (rejecting plaintiff’s claim that it was unconstitutional for a 

house of worship to reapply for a conditional use variance given the substantial 

increase in the size of the building proposed); and Accord. St. Joseph’s Korean 

Catholic Church v. The Zoning Board of the Borough of Rockleigh, et al., 2006 

WL 1320089 (N.J. App. Div. 2006) (holding that the Borough did not violate 

RLUIPA when denying a use variance to a church in the business zone because 

churches were permitted to be located in other zones of the Borough as a 

conditional use).   

Furthermore, when a zoning board considers a variance or special permit 

application, or interprets a local zoning ordinance, an applicant is entitled to a 

final determination of his claim, usually within a statutorily mandated time 

period. N.J.S.A. 40:55D-73 (imposing a 120-day period within which the board 

must render decisions).  In making that determination, the zoning board must 

apply settled legal principles to the facts presented by the applicant. N.J.S.A. 

40:55D-70 (providing that no variance shall be granted “without a showing that 

Case 2:18-cv-09228-CCC-JBC   Document 29-3   Filed 07/18/18   Page 25 of 36 PageID: 952



22 

such variance or other relief can be granted without substantial detriment to the 

public good and will not substantially impair the intent and the purpose of the 

zone plan and zoning ordinance”). Additionally, the board must afford notice to 

interested parties (usually neighbors who own land within a specified distance 

from the applicant’s parcel such as Co-Defendant Ramapo Hunt and Polo Club) 

and must conduct a public hearing at which all parties have an opportunity to 

present and rebut evidence. Id.  Here, no hearings at all were conducted due to 

Plaintiffs’ withdrawal of their use variance application, and thus, the Board never 

made any final determination as to whether the use, religious, cultural, or 

otherwise, could be permitted on the property, at the very least, as a permitted 

conditional use.   

For all of the foregoing reasons, it is clear that Plaintiffs have not presented 

a cognizable injury for adjudication in this matter and as such their claims under 

RLUIPA, equal protection, due process, and religious discrimination are not ripe, 

since Plaintiffs failed to give the Township any meaningful opportunity to render 

a final decision as to whether the nature and extent of their use of the Property 

at issue definitively precludes them from the C200 Conservation Zone.     Thus, 

the Complaint must be dismissed for the failure to state a claim and/or for lack 

of subject matter jurisdiction.   

POINT II 

PLAINTIFFS ARE BARRED BY THE DOCTRINE OF RES JUDICATA FROM 
CHALLENGING THE REVOCATION OF THE 2012 PERMIT PERMITTING 

CONSTRUCTION OF A LONG HOUSE 
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Res judicata encompasses two preclusion concepts: (i) issue preclusion, 

which forecloses litigation of a litigated and decided matter; and (ii) claim 

preclusion, which bars litigation of a matter that has never been litigated but 

which should have been presented in a prior suit. See Simoni v. Luciani, 872 

F.Supp.2d 382, 387-388 (D.N.J. 2012). The doctrine of claim preclusion 

“require[s] a plaintiff to present all claims arising out [of] the same occurrence in 

a single suit.”  Id. at 389-390. 

Claim preclusion “gives dispositive effect to a prior judgment if a particular 

issue, although not litigated, could have been raised in the earlier proceeding.  A 

claim that could have been raised in prior litigation must be dismissed as 

precluded provided: (1) a final judgment on the merits in a prior suit involving; 

(2) the same parties or their privities; and (3) a subsequent suit based on the 

same cause of action.” CoreStates Bank, N.A. v. Huls America, Inc., 176 F.3d 

187, 194 (3d Cir. 1999).   

The courts take a broad view in deciding whether two suits are based on 

the same “cause of action,” and look to whether there is an “essential similarity 

of the underlying events giving rise to the various legal claims.”  CoreStates, 176 

F.3d at 194.  “[T]he focus is on facts rather than legal theories.”  Davis v. Wells 

Fargo, 824 F.3d 333, 342 (3d Cir. 2016).  Therefore, “[i]t is not dispositive that a 

plaintiff asserts a different theory of recovery or seeks different relief in the two 

actions.”  Blunt v. Lower Merion Sch. Dist., 767 F.3d 247, 277 (3d Cir. 2014).  

Moreover, the fact that the second action may allege new events “does not compel 

a different result. A claim extinguished by res judicata ‘includes all rights of the 
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plaintiff to remedies against the defendant with respect to all or any part of the 

transaction, or series of connected transactions, out of which the action arose.’”  

Blunt, 767 F.3d at 277.   This approach reflects the “present trend ... of requiring 

that a plaintiff present in one suit all the claims for relief that he may have arising 

out of the same transaction or occurrence.”  Duhaney v. Attorney General of 

U.S., 621 F.3d 340, 348 (3d Cir. 2010). 

Moreover, the prior adjudication “is conclusive in a subsequent action 

between the parties, whether on the same or a different claim.”  B & B Hardware, 

Inc. v. Hargis Indus., Inc., 135 S.Ct. 1293, 1303 (2015).  See also Taylor v. 

Sturgell, 553 U.S. 880, 892 (2008) (under the doctrine of claim preclusion, a final 

judgment forecloses successive litigation of the same claim, whether or not re-

litigation of the claim raises the same issues as the earlier suit). 

Similar to the doctrines of collateral estoppel and res judicata, New 

Jersey’s entire controversy doctrine requires “all parties with a material interest, 

one that can affect or be affected by the judicial outcome of a legal controversy” 

to raise all aspects of that controversy in a single proceeding. Nubenco 

Enterprises, Inc. v. Inversiones Barberena, S.A., 963 F. Supp. 353, 364 (D.N.J. 

1997) (quoting Ditrolio v. Antiles, M.D., 142 N.J. 253, 267 (1995)).  Accord. Olds 

v. Donnelly, 150 N.J. 424, 431 (1997) (holding that the entire controversy 

doctrine seeks to assure that all aspects of a legal dispute occur in a single 

lawsuit). But, unlike the doctrines of collateral estoppel and res judicata, the 

central consideration of the entire controversy doctrine is not whether there is 

commonality of issues, but whether the distinct claims arise from interrelated 
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facts which form part of a single larger controversy.  Ditrolio, supra at 271.  The 

fact that different relief is sought on the successive claims by a party or a person 

who should have been joined in the first suit is of no moment to the 

determination of whether the entire controversy doctrine will be triggered.  Id. at 

272. Rather it is the commonality of facts and not the commonality of issues, 

parties, or remedies that defines the scope of the controversy and implicates the 

mandatory joinder requirements of the entire controversy doctrine.  Id. 

(emphasis added).  Thus, if a defendant is required after a final judgment or 

settlement to likely be engaged in additional litigation to conclusively dispose of 

their liability in a subsequent lawsuit that derives from the same transaction or 

series of transaction involved in the prior suit, the entire controversy doctrine 

will operate to bar claims that could have been raised in the prior proceeding by 

that party or person who should have (and could have) been joined in the 

suit.  Ditrolio, supra at 268.  The Third Circuit has consistently held that the 

“entire controversy doctrine applies to bar claims in a federal-court when there 

was a previous state-court action involving the same transaction.” Bennun v. 

Rutgers State Univ., 941 F.2d 154, 163 (3d Cir. 1991). 

A judgment of involuntary dismissal or a dismissal with prejudice, no 

matter how obtained, constitutes an adjudication on the merits in favor of the 

dismissed party “as fully and completely as if the order had been entered after 

trial.”  In the Matter of Estate of Gabrellian, 372 N.J. Super. 432, 447 (App. Div. 

2004), quoting Velasquez v. Franz, 123 N.J. 498, 507 (1991); see also Mack Auto 

Imports, Inc. v. Jaguar Cars, Inc., 244 N.J. Super. 254, 259 (App. Div. 1990).  As 
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such, a dismissal with prejudice following settlement of a claim can have 

preclusive effect under the equitable doctrines of res judicata, collateral estoppel, 

judicial estoppel, and the entire controversy doctrine, which all effectively act to 

bar re-litigation of claims or issues that were raised or which could have been 

raised in prior litigation. In the matter of Estate of Gabrellian, supra, at 447 

(precluding a subsequent claim involving the same issue of intent underlying a 

prior judicial proceeding which had been dismissed with prejudice as the result 

of a settlement).  The rationale underlying these preclusive doctrines against 

persons or their privities from raising the same claims, issues, and facts 

necessary to support their newly asserted claims are identical, and essentially 

recognizes that fairness to the defendant and sound judicial administration 

require a definite end to litigation.  See Watkins v. Resorts International Hotel, 

124 N.J. 398, 412-13 (1991).   

The instant matter arises out of the same underlying events, with the same 

parties, as the case brought by Plaintiff Ramapough Mountain Indians Inc. 

(“RMI”) against the Township in Ramapough Mountain Indians Inc. v. Michael 

Kelly and Township of Mahwah, Docket No. BER-L-7345-17 (Law Div. 2017). In 

that case, RMI challenged the Township’s 2017 decision to revoke the 2012 

Zoning Permit. RMI relied upon the 2012 Zoning Permit. RMI requested the 

Bergen County Superior Court to declare the revocation of the 2012 Zoning 

Permit null and void, and enjoin the Township from interfering with RMI’s right 

to conduct prayer and community cultural assembly; create a prayer circle; and 

build and use a Long House. Following the Township’s Motion to Dismiss, RMI 
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voluntarily dismissed its Complaint, with prejudice. On May 1, 2018, the Court 

Ordered RMI’s Complaint “dismissed with prejudice and without costs” 

(emphasis added). 

In this case as well, Plaintiffs are challenging the summonses issued by 

the Township for zoning violations following the Township’s revocation of the 

2012 Zoning Permit. As a result of the revocation, the Township has issued 

summonses to Plaintiffs for using the land for open air prayer, having a stone 

altar, and a prayer circle, as well as other structures. The addition of the 

Ramapough Lenape Nation, Ramapo Hunt & Polo Club Association, Inc., 

Geraldine Entrup, and Thomas Mulvey as parties in the instant matter does not 

avoid claim preclusion.  See Sheridan v. NGK Metals Corp., 609 F.3d 239, 261 

(3d Cir. 2010) (“Same parties” requirement of claim preclusion was satisfied in 

community resident’s second action against pre-1986 owner of beryllium plant, 

even though there were additional parties in resident’s second action against 

plant, where resident and plant were parties in both actions). And though the 

legal theories upon which Plaintiffs seek relief are different than those in the 

Bergen County case, the underlying facts and relief sought are substantially the 

same: An Order enjoining the Township from issuing fines and seeking removal 

of structures for violation of the Township’s Zoning Ordinance. Therefore, 

Plaintiffs’ Complaint must be dismissed because it is barred by res judicata and 

the entire controversy doctrine. 

POINT III 

PLAINTIFFS’ CLAIMS CHALLENGING THE REVOCATION OF THE 2012 
PERMIT PERMITTING CONSTRUCTION OF A LONG HOUSE FOR 
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RELIGIOUS PRAYER AND CULTURAL ASSEMBLY ARE BARRED BY THE 
YOUNGER DOCTRINE 

 

Federal courts have recognized several circumstances under which it is 

justiciably preferable not to exercise jurisdiction over a constitutional claim.  

Those circumstances to which abstention is applied are: 1) to avoid deciding a 

federal constitutional question when the case may be disposed on questions 

of state law,  Railroad Comm’n of Texas v. Pullman, 312 U.S. 496 (1941); to 

avoid needless conflict with the administration by a state of its own 

affairs, Burford v. Sun Oil Co., 319 U.S. 315 (1943); to avoid duplicative 

litigation, Colorado River Water Conservation District v. United States, 424 U.S. 

800 (1976); and to refrain from hearing constitutional challenges to state action 

in which the federal action is regarded as an improper intrusion on the right of 

the state to enforce its own laws in its courts pursuant to Younger v. Harris, 401 

U.S. 37 (1971). 

The Supreme Court in Younger established a principle whereby federal 

courts are required to abstain from exercising jurisdiction over a federal claim 

when federal adjudication would disrupt an ongoing state criminal proceeding.  

Since that decision, this “highly important” principle has been extended to civil 

proceedings as well as to state statutory administrative proceedings. Moore v. 

Sims, 442 U.S. 415 (1979); and Williams v. Red Bank Board of Education, 662 

F.2d 1008, 1017 (3d Cir. 1981) (noting that the Younger abstention doctrine is 

rooted in the notion of “comity”) (overruled on other grounds as recognized in 

Schall v. Joyce, 885 F.2d 101, 108 (3d Cir. 1989)).   
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For example, in Pappas v. Twp. of Galloway, 565 F. Supp. 2d 581 (D.N.J. 

2008), the Pinelands Commission commenced litigation against the plaintiff in 

New Jersey state court in 2001, after the Commission discovered that the 

plaintiff had apparently conducted unauthorized development on freshwater 

wetlands in violation of the Pinelands Protection Act, N.J.S.A. 13:18A–1 to–58, 

and the Comprehensive Management Plan, N.J.S.A. 7:50–1 to–10:16. In 2003, 

the court granted the Pinelands Commission's motion for summary judgment, 

The Commission Director denied the plaintiff's application for a waiver, and on 

May 11, 2007, the Commission upheld the denial of the plaintiff's waiver request. 

The plaintiff has appealed the Commission's resolution denying his waiver 

request to the Superior Court of New Jersey, Appellate Division, which was 

pending when the plaintiff filed the Federal Court action on September 17, 2017. 

The Federal Court granted the defendants’ motion to dismiss based upon 

the Younger abstention doctrine since the state court action was ongoing. The 

Federal Court explained, based upon Addiction Specialists, Inc. v. Township of 

Hampton, 411 F.3d 399, 408 (3d Cir. 2005), that the Federal Court may abstain 

under Younger where: “(1) there are ongoing state proceedings that are judicial 

in nature; (2) the state proceedings implicate important state interests; and (3) 

the state proceedings afford an adequate opportunity to raise the federal 

claims.” Id. In that case, both actions revolved around whether the Pinelands 

Commission acted lawfully in denying the plaintiff's request for a waiver 

from New Jersey laws proscribing construction on freshwater wetlands. The 

state proceedings implicate important state interests since “zoning and land use 
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issues are of traditional significance to states,” and “[a]s such, it may often be 

appropriate to invoke abstention to avoid deciding land use cases in federal 

court.” Id. at 588 (quoting Addiction Specialists, supra at 409). Regarding the 

last prong, the plaintiff failed to meet his burden of demonstrating that he did 

not have an adequate opportunity to raise the federal claims in state court. “The 

Supreme Court has held that the burden on this point rests on the 

federal plaintiff to show that state procedural law barred presentation of its 

claims.” Id. at 589-90 (quoting Schall v. Joyce, 885 F.2d 101, 107 (3d Cir. 1989)). 

Since all three (3) prongs were satisfied, the Federal Court held that the Younger 

abstention doctrine was appropriate in that case. 

 Likewise, in Burford, supra, 319 U.S. at 332-334 the Supreme Court 

stated that a federal court should refuse to exercise its jurisdiction in a manner 

that would interfere with a state’s efforts efforts to regulate an area of law in 

which state interests predominate and in which adequate and timely state review 

of the regulatory scheme is available.  The test for application of the Burford 

Doctrine was later articulated by the Supreme Court in New Orleans Public 

Service, Inc. v. Council of the City of New Orleans, 491 U.S. 350, 361 (1989)  as 

follows:  Where timely and adequate state-court review is available, a 

federal court sitting in equity must decline to interfere with the proceedings 

or orders of state administrative agencies: (1) when there are “difficult questions 

of state law bearing on policy problems of substantial public import whose 

importance transcends the result in the case then at bar”; or (2) where the 

“exercise of federal review of the question in a case and in similar cases would 
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be disruptive of state efforts to establish a coherent policy with respect to a 

matter of substantial public concern.” (quoting Colorado River, supra, 424 U.S. 

at 814). 

In the matter at bar, it is clear that the Younger abstention doctrine is 

appropriate to be applied to Plaintiff RMI’s claims in the Complaint.  RMI’s claims 

in the Complaint represent nothing more than pleading RMI’s affirmative 

defenses in Township of Mahwah v. Ramapough Mountain Indians, Inc., Docket 

No. BER-L-3189-17 (Law Div. 2017) as violations in the instant matter. In that 

case, RMI asserted that the Township was enforcing its Zoning Ordinance “in 

bad faith solely for the purposes of harassment and religious discrimination in 

contravention of the Religious Land Use and Institutionalized Persons Act.”   This 

Bergen County case is in essence still pending since the Parties never executed 

the draft settlement agreement upon which settlement the Court relied upon to 

dismiss the case without prejudice, and therefore the instant matter represents 

a premature challenge to matters that are currently the subject of an ongoing 

matter in Bergen County Superior Court. Furthermore, this case implicates a 

predominant and important state interest since it challenges enforcement of the 

Township’s zoning ordinances to a unique parcel of land which is expressly 

designated for conservation and as Green Acres Open Space.  See Addiction 

Specialists, supra at 409. Last, Plaintiffs will not be able to meet their burden of 

demonstrating that their federal claims could not be brought in state court, 

especially because Plaintiffs presented these federal claims as affirmative 

defenses in the Bergen County matter, and then affirmatively prevented those 
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claims from being adjudicated in state court by agreeing to a settlement in court, 

but then refusing to finalize said settlement.  

Thus, in the absence of any decision by the Bergen County Superior Court 

as to the propriety of the constitutional claims presented as a defense to the relief 

sought by the Township as to the activities being conducted on land within its 

borders, it is appropriate for this court to abstain from adjudicating Plaintiffs’ 

claims in the instant matter under Younger. Furthermore, due to the important 

local issues that have long ago been presented by the Township to be adjudicated 

by the state court in the first instance, and since adjudication of those local 

interests may render Plaintiff’s constitutional claims moot if the issues are 

decided in their favor, then Burford and even Pullman abstention may also be 

appropriate. See Williams, supra at 1023, n15 (discussing Pullman abstention 

doctrine and finding no reason to distinguish same for purposes of applying 

Younger abstention through deference to a state court on issues of state law, 

which may render a decision of the federal claims unnecessary).  

CONCLUSION 

For all of the foregoing reasons, it is respectfully submitted that the 

Township Defendants are entitled to a dismissal of Plaintiffs’ Complaint as a 

matter of law.  

    CLEARY GIACOBBE ALFIERI JACOBS, LLC 
Attorneys for Defendants Township of Mahwah, 
Geraldine Entrup and Thomas Mulvey 
 
 
 

July 18, 2018   /s Ruby Kumar-Thompson 
Ruby Kumar-Thompson, Esq.  
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